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THE GENEVA CONVENTIONS OF 1949 


By Raymunp T. YINGLING 
Assistant Legal Adviser, Department of State 
and 
RoBert W. GINNANE 


Attorney, Office of the Solicitor General, Department 
of Justice 


The Diplomatic Conference for the Establishment of International Con- 
ventions for the Protection of War Victims was convened by the Swiss 
Government and met at Geneva from April 21 to August 12, 1949. 
Sixty-three governments were represented at the Conference, fifty-nine 
of whom had full voting powers, while the remaining four attended as 
observers. The Conference established the texts of the following con- 
ventions : 


I. Geneva Convention for the Amelioration of the Condition of the 
Wounded and Sick of Armed Forces in the Field; 
II. Geneva Convention for the Amelioration of the Condition of 
Wounded, Sick and Shipwrecked Members of Armed Forces at Sea; 
III. Geneva Convention Relative to the Treatment of Prisoners of War; 
IV. Geneva Convention Relative to the Protection of Civilian Persons in 
Time of War.’ 


The first three of these conventions are revisions respectively of the Geneva 
Convention of July 27, 1929, for the Relief of the Wounded and Sick in 
Armies in the Field, the Xth Hague Convention of October 18, 1907, for 
the Adaptation to Maritime Warfare of the Principles of the Geneva Con- 
vention of July 6, 1906, and the Convention concluded at Geneva on July 


1 Mr. Yingling was Delegate Plenipotentiary to the Geneva Conference of 1949 and 
Vice Chairman of the American Delegation. Mr. Ginnane was a member of the 
American Delegation to the Geneva Conference. 

2The conventions (Dept. of State Publication No. 3938, August, 1950) will be re- 


ferred to hereinafter as the Sick and Wounded, Maritime Prisoner of War and Civilian, 


respectively. The four conventions, which entered into force October 21, 1950, have 
been ratified by the following signatories: Chile, Czechoslovakia (with reservations), 
Denmark, France, The Holy See, India, Israel (with reservations), Italy, Lebanon, 
Liechtenstein, Monaco, Norway, Pakistan, Switzerland, and Yugoslavia (with reser- 
vations). Adherences have been deposited by Jordan and the Union of South Africa. 
The Republie of the Philippines has ratified only the Convention for the Amelioration 
of the Condition of the Wounded and Sick of Armed Forces in the Field. 


393 


394 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


27, 1929, Relative to the Treatment of Prisoners of War. The fourth con- 
vention relating to the treatment of civilians in wartime is entirely new. 

On February 12, 1950, the final date for signature, the conventions had 
been signed by sixty-one countries. 

It is not the purpose of this paper to set forth the genesis of the Geneva 
Conventions of 1949, which has been adequately done elsewhere,*® but rather 
to consider certain salient provisions of the conventions which are of 
particular importance in the development of the international law of war 
or the legal aspects of which are of special interest otherwise.* 

It should perhaps be pointed out in the beginning that although the 
first three Geneva Conventions of 1949 are spoken of in the official docu- 
ments as ‘‘revisions’’ of prior conventions on the same subjects, this is 
misleading, as the older conventions have been almost entirely rewritten 
in the light of intervening experience, particularly in World War II, and 
not only have many of the provisions of the older conventions been changed, 
but some of their basic concepts as well. 


ARTICLES COMMON TO ALL FouR CONVENTIONS 


At the beginning of each of the conventions are provisions of a general 
nature dealing with the application of the convention and the procedure 
and organizations through which its application is to be facilitated. For 
the most part, these common articles are new and, with the exception of 
slight adaptations necessary for the particular convention in which they 
are found, they are expressed in identical language. 

Article 2 concerns application of the conventions in wars between states 
and paragraph 1 thereof provides that the particular convention shall apply 
to all cases of declared war or any other armed conflict between Contracting 
Parties ‘‘even if the state of war is not recognized by one of them.’’ 
Though not specifically sc, stated, it would seem to follow that the conven- 
tions apply even though the state of war is not recognized by either of the 
parties. Thus they would apply to all cases of declared or undeclared war 
between Contracting Parties. They would have applied, for instance, to the 
undeclared Sino-Japanese conflict. Paragraph 3 provides for application 
of the convention in a multipartite war as between Contracting Parties, 
even though all of the parties to the conflict may not be parties to the 
convention. This is in contrast to the provisions of the Hague Conven- 
tions of 1907 which are generally inapplicable unless all of the parties to 
the conflict are parties to the convention.’ The same paragraph makes the 
convention applicable to non-Contracting Parties who accept and apply its 


8 Pictet, ‘‘The New Geneva Conventions for the Protection of War Victims,’’ this 
JOURNAL, Vol. 45 (1951), p. 462. 

4The opinions expressed in this paper are those of the authors and not necessarily 
those of the Government of the United States. 
5 See e.g., Art. II of Hague Convention IV, and Art. IX of Hague Convention XI. 
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provisions. Thus a declaration of intention and actual application are 
necessary in the cases of such parties.® 

Article 3 provides for the application of the conventions to armed con- 
flicts not of an international character. This was the most debated of all 
of the articles considered by the Geneva Conference. Three general 
propositions were advanced: (1) that the conventions should be applicable 
in all cases of internal armed conflicts; (2) that they should not be ap- 
plicable in any such conflicts; and (3) that they should be applicable only 
when the conflict had reached certain proportions and presented certain 
characteristics. 

The United States pointed out that every government has a right to put 
down rebellion within its borders and to punish insurgents in accordance 
with its penal laws and, conversely, that premature recognition of the 
belligerency of insurgents is a tortious act against the lawful government 
and a breach of international law. It felt that a state could not be ex- 
pected to abandon these sound principles of law and, by agreeing to apply 
the conventions to all cases of internal armed conflict, recognize as lawful 
combatants any persons taking up arms against it. Nevertheless, the 
United States considered that the conventions should be applied to those 
internal conflicts which constitute war under international law. It sug- 
gested, therefore, that the conventions should be applicable to an armed 
conflict within a state, party to the conventions, when the following con- 
ditions obtain: (1) the insurgents have an organization purporting to 
have the characteristics of a state; (2) the insurgent civil authority exer- 
cises de facto authority over persons within a determinate territory; (3) 
the armed forces act under the direction of an organized civil authority 
and are prepared to observe the ordinary laws of war; and (4) the in- 
surgent civil authority agrees to be bound by the provisions of the conven- 
tions.’ Examples of such conflicts are the American Civil War and the 
more recent civil war in Spain. None of the three basic positions, supra, 
could at any time obtain the support of a majority of the Conference. The 
result was that the present Article 3 was adopted as a compromise.* It 


6 Joint Committee Report to the Plenary Assembly, Final Record, Vol. II, Sec. B, 
p. 128. 7 Final Record, Vol. II, See. B, p. 12. 
8 Art. 3 reads as follows: 


‘‘In the case of armed conflict not of an international character occurring in the 
territory of one of the High Contracting Parties, each Party to the conflict shall be 
bound to apply, as a minimum, the following provisions: 

(1) Persons taking no active part in the hostilities, including members of armed 
forces who have laid down their arms and those placed hors de combat by 
sickness, wounds, detention, or any other cause, shall in all circumstances be 
treated humanely, without any adverse distinction founded on race, colour, 
religion or faith, sex, birth or wealth, or any other similar criteria. 

To this end, the following acts are and shall remain prohibited at any time 
and in any place whatsoever with respect to the above-mentioned persons: 
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is for the most part innocuous and binds the Contracting Parties only to 
treat humanely persons taking no active part in the hostilities and prisoners 
or other persons placed hors de combat, and not to do certain other things 
none of which any civilized state would be expected to do anyway. In 
fact, future generations may consider it a sad commentary on our times that 
the nations of the world thought it necessary in these conventions to pro- 
vide that in case of an internal conflict, murder, mutilation, torture and 
other cruel treatment should not be practiced on prisoners and noncom- 
batants. The taking of hostages is also prohibited by Article 3.° This is 
an innovation in international law. Insofar as Article 3 purports to bind 
the insurgent party to the conflict to apply its provisions, its legal efficacy 
may be doubted. Of course there is nothing to prevent the insurgent party 
from agreeing to do so. 

While the application in internal conflicts of conventions designed pri- 
marily for application to international war would have afforded certain 
difficulties, particularly in the case of the Civilian Convention, nevertheless 
it is to be regretted that the Conference was unable to agree that the con- 
ventions should be generally applicable to those internal conflicts which 
constitute war in the sense of international law. 

In many articles of the conventions provision is made for special agree- 
ments between the High Contracting Parties on specific subjects. In ad- 
dition, Article 6° provides for such other special agreements as the High 
Contracting Parties may consider suitable. However, these special agree- 
ments may not adversely affect the situation of protected persons nor re- 
strict their rights under the conventions. 

Also with a view to assuring for protected persons as a minimum the 
protective treatment provided by the conventions, Article 7*‘' provides 


(a) violence to life and person, in particular murder of all kinds, mutilation, 
cruel treatment and torture; 

(b) taking of hostages; 

(ec) outrages upon personal dignity, in particular humiliating and degrading 
treatment ; 

(d) the passing of sentences and the carrying out of executions without pre- 
vious judgment pronounced by a regularly constituted court, affording all 
the judicial guarantees which are recognised as indispensable by civilised 
peoples. 

(2) The wounded and sick shall be collected and cared for. 

‘An impartial humanitarian body, such as the International Committee of the Red 
Cross, may offer its services to the Parties to the conflict. 

‘‘The Parties to the conflict should further endeavour to bring into force, by means of 
special agreements, all or part of the other provisions of the present Convention. 

‘<The application of the preceding provisions shall not affect the legal status of the 
Parties to the conflict.’’ 

® See also Art. 34 of the Civilian Convention. 
10 Art. 7, Civilian Convention. 11 Art. 8, Civilian Convention. 
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that they may ‘‘in no circumstances’’ renounce in whole or in part the rights 
secured to them thereunder. It is obvious that such persons are in no 
sense free to act or able to act freely. 

The keystone of the conventions is the provision in Article 8 ** that they 
shall be applied with the co-operation and under the scrutiny of Protecting 
Powers ‘‘whose duty it is to safeguard the interests of the Parties to the 
conflict,’’ since it is apparent that a party to the conflict cannot be expected 
to apply the conventions unless it is satisfied that its adversary is doing 
likewise. The High Contracting Parties must facilitate ‘‘to the greatest 
extent possible’’ the work of the representatives or delegates of Protecting 
Powers. Nevertheless, the representatives of the Protecting Power must 
not exceed the functions assigned to them by the conventions and must 
take account of ‘‘the imperative necessities of security of the State wherein 
they carry out their duties.’’ ** 

Article 10, which provides for substitutes for Protecting Powers, when, 
‘‘no matter for what reason,’’ protected persons do not benefit by the activi- 
ties of such Powers, as a necessary corollary to the article placing the appli- 
eation of the conventions under the scrutiny of such Powers. It re- 
quires that in such circumstances the Detaining Power must request a 
neutral state or an impartial humanitarian organization such as the Inter- 
national Committee of the Red Cross to undertake the functions performed 
under the conventions by a Protecting Power designated by the parties to 
the conflict. This assures protected persons of impartial assistance and 
the application of the conventions of impartial scrutiny at all times. If 
the parties to the conflict are unable to agree on a Protecting Power or on 
a replacement for a Protecting Power, the Detaining Power is obligated 
unilaterally to obtain the services of a neutral state or of a humanitarian 
organization which is in a position to undertake the appropriate functions 
and to discharge them impartially. These provisions were opposed at the 
Geneva Conference by one delegation and its supporters as diminishing 
the belligerent rights of the state on which the protected persons depend."* 


12 Art. 9, Civilian Convention. 

18 The Soviet Delegation at the Geneva Conference sought to provide that the Protect- 
ing Power or its delegates ‘‘may not infringe the sovereignty of the State or be in 
opposition to State security or military requirements.’’ The proposal was decisively 
rejected (Joint Committee Report to the Plenary Assembly, Final Record, Vol. I1(B), 
p. 1), since it was clear that under it a Protecting Power could be prevented from 
carrying out its functions. As the Report correctly stated, ‘‘It is accepted in inter- 
national law that a commitment always involves, by force of circumstances, a certain 
restriction of the freedom of action of the State which has entered into it, but that the 
sovereignty of the State is not thereby affected, since the signature of a Convention 
itself constitutes a manifestation of its sovereignty and a declaration of the will to be 
bound by it.’? 

14 Soviet Delegation, Report of Joint Committee to Plenary Assembly, Final Record, 
Vol. II, See. B, p. 130. 
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If these views had prevailed, a Detaining Power would remain free to evade 
impartial scrutiny of its compliance with the conventions simply by refusing 
to agree with the adverse Power on the designation of a Protecting Power.*® 

Article 11 of the conventions '* provides for the use of the ‘‘ good offices’’ 
of the Protecting Powers in cases of disagreement between the parties to 
the conflict as to the application or interpretation of a convention and such 
parties are bound to comply with proposals of a Protecting Power for con- 
sultation. One of the committees of the Conference approved additional 
provisions for the compulsory submission of disputes to the International 
Court of Justice in the event other methods of settling such disputes were 
unsuccessful.17 The proposal was opposed by one delegation as incon- 
sistent with Article 36 of the Statute of the Court.'* The soundness of this 
position may be doubted, since, although Article 36 leaves states parties to 
the Statute free not to accept the compulsory jurisdiction of the Court, and 
although such a state may not have accepted such jurisdiction, there is 
nothing to prevent it from becoming a party to a treaty under the pro- 
visions of which disputes concerning its application or interpretation are 
submitted to the Court. The proposal was not submitted to a vote of the 
Conference.’® In its place the Conference adopted a resolution recom- 
mending that in case of disputes the parties ‘‘endeavour to agree’’ to refer 
the dispute to the International Court of Justice.*° 


GENEVA CONVENTION I: WOUNDED AND SICK OF ARMED FORCES 
IN THE FIELD 


This convention, which is a revision of the Geneva Convention of 1929 
on the same subject, is not markedly different from its predecessor, the 
basic features of which are retained. However, in addition to the articles 
common to all four of the 1949 Conventions referred to above, several 
other articles in the new convention are of special interest. 

The Convention of 1929 applied only to members of the armed forces 
‘‘and other persons officially attached to the armies.’’ The protection of 
the new convention is extended to all personnel who, in the event of their 
falling into the hands of the enemy, would be treated as prisoners of 
war.” Its provisions, therefore, cover not only the usual classes of lawful 


15 Note, for example, that in the Korean conflict the North Koreans, although agreeing 
to apply the Prisoner of War Convention, have made no effort to agree on a Protecting 
Power and have not permitted a neutral state or the International Committee of the 
Red Cross to enter territory under their control to assist in the application of the con- 
vention and to observe whether it is being applied. 

16 Art. 12 of the Civilian Convention. 

17 Report of the Joint Committee to the General Assembly, Final Record, Vol. II, 
Sec. B, p. 131. 

18 Soviet Delegation. See Final Record, Vol. II, See. B, p. 120. 

19 Ibid., Vol. II, See. B, p. 370. 20 Ibid., Vol. I, p. 361. 

21 Art. 13. 
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combatants, but also the officers and crews of merchant vessels and of civil 
aircraft of parties to the conflict and members of resistance movements 
which comply with certain specified conditions. 

While medical personnel and chaplains retain the special status which 
they enjoyed under the previous Conventions of 1906 and 1929, neverthe- 
less, the provisions of Article 12 of the 1929 Convention requiring the re- 
turn as soon as consistent with military exigencies of such persons falling 
into the power of the adversary have been modified to permit of their 
retention so far as the state of health, the spiritual needs, and the number 
of prisoners of war require. While retained for such purposes, they are 
guaranteed as a minimum the benefits of the Prisoners of War Convention, 
although they are not to ‘‘be deemed prisoners of war.’’ Such personnel 
whose retention is not indispensable for the purposes indicated, must be 
returned as soon as military conditions permit. 

Article 36 of the new convention, while providing for distinctive marking 
of medical aircraft, attack on which is prohibited, nevertheless recognizes 
that such markings are not adequate protection under modern flying con- 
ditions and requires that they shall fly ‘‘at heights, times, and on routes 
specifically agreed upon between the belligerents concerned.’’ A new 
article (Article 37) provides for flight of such aircraft over the territory 
of neutral Powers after appropriate notification. However, such aircraft 
must obey all summons to land and neutral Powers may place additional 
conditions or restrictions on their passage or landing. If wounded and 
sick are disembarked on neutral territory with the consent of the local 
authorities, they must be interned. 

Article 44 continues the prohibition ?* on the use of the distinctive 
emblem either in time of peace or in time of war except to protect the 
medical units, establishments, personnel, and material protected by the 
convention. This prohibition is reinforced by the provisions of the first 
paragraph of Article 53 of the convention prohibiting ‘‘at all times’’ the 
use by individuals, societies, firms or companies, either public or private, 
other than those entitled thereto under the convention, of the distinctive 
emblem or the designation ‘‘Red Cross’’ or ‘‘Geneva Cross’’ or any sign 
or designation in imitation thereof, whatever the object of such use and 
‘irrespective of the date of its adoption.’’ Although the United States 
was apparently obligated by Article 28 of the 1929 Convention to outlaw 
the use of the Red Cross by private persons or societies for commercial 
purposes, Congress has failed to repeal legislation permitting such use to 
pre-1905 users.** The provisions of Article 53 would seem to impose a 
clear obligation to outlaw the use of the Red Cross emblem or designation 
for commercial purposes without exception. The sense of the Conference 
that the Red Cross emblem should not be used for purposes other than those 


22 Art. 24, 1929 Convention. 
23 Act of Jan. 5, 1905 (33 Stat. 599) as amended. 


rk, 
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provided for in the convention was further indicated by the adoption of 
resolution 5 reading as follows: 


Whereas misuse has frequently been made of the Red Cross emblem, 
the Conference recommends that States take strict measures to ensure 
that the said emblem, as well as other emblems referred to in Article 
38 of the Geneva Convention of August 12, 1949 for the Amelioration 
of the Condition of the Wounded and Sick in Armed Forces in the 
Field, is used only within the limits prescribed by the Geneva Con- 
ventions, in order to safeguard their authority and protect their high 
significance. 

Recognizing the need for isolating the installations used in caring for 
the sick and wounded from military and industrial installations, the 
convention contains in Article 23 a provision that hospital zones and 
localities may be established by the High Contracting Parties in their own 
territory either in peacetime or after the outbreak of hostilities and in 
occupied territory during hostilities. The parties may conclude agree- 
ments on recognition of the hospital zones and localities thus created. 
While these provisions are not mandatory, they nevertheless serve as the 
basis for procedures, the desirability of which, from a humanitarian stand- 
point, cannot be gainsaid. 


GENEVA CONVENTION II: WOUNDED, SICK AND SHIPWRECKED MEMBERS 
oF ARMED ForcEs at SEA 


This convention, which is referred to as the Maritime Convention, will 
replace, as between the parties thereto, the Xth Hague Convention of 
1907 for the Adaptation to Maritime Warfare of the Principles of the 
Geneva Convention of 1906.*** In addition to the provisions common to the 
four conventions, other articles of the Maritime Convention make im- 
portant changes in international law applicable to naval warfare. 

Article 14 of the Maritime Convention, like Article 12 of the Xth 
Hague Convention, provides that belligerent warships shall have the right 
to demand the surrender of the wounded, sick and shipwrecked from hos- 
pital ships and other craft, but with the new condition ‘‘that the wounded 
and sick are in a fit state to be moved and that the warship can provide 
adequate facilities for necessary medical treatment.’’ Both military hos- 
pital ships and private hospital ships under the control of a belligerent 
continue to be exempt from capture under Articles 22, 24-27. In a new 
but logical extension of this principle, Article 29 provides that ‘‘ Any 
hospital ship in a port which falls into the hands of the enemy shall be 
authorized to leave the said port.’’ Article 33, which also has no counter- 
part in the Xth Hague Convention, seeks to prevent abuses by providing 
that ‘‘Merchant vessels which have been transformed into hospital ships 


23a 36 Stat. 2371. 
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cannot be put to any other use throughout the duration of hostilities.’’ 
Article 36 extends the immunity from capture of the religious, medical 
and hospital personnel of hospital ships to the crews of such ships. 

The right of belligerents under Article 4 of the Xth Hague Conven- 
tion to control and search hospital ships is continued by Article 31 of the 
Maritime Convention, except that the right of a belligerent to detain hos- 
pital ships will henceforth be limited to seven days. 

Under Article 26, the protection accorded to hospital ships applies to 
hospital ships of any tonnage and their lifeboats. At Geneva several 
delegations urged that because of the problem of visibility, particularly 
from aircraft, only ships of over 2,000 tons should be entitled to protection 
as hospital ships. On the other hand, other delegations sought to extend 
such protection to small coastal rescue craft. The latter proposal involved 
not only the problem of visibility but also the possibility of abuse in re- 
stricted waters.* These conflicting views were resolved by providing in 
Article 26 that belligerents ‘‘shall endeavour’’ to use only hospital ships 
of over 2,000 tons gross ‘‘over long distances and on the high seas,’’ and 
in Article 27 that coastal rescue craft shall be respected and protected ‘‘so 
far as operational requirements permit.’’ 

Under Article 48, the marking of hospital ships has been completely 
changed from the horizontal green band on a white exterior prescribed by 
Article 5 of the Xth Hague Convention, to ‘‘dark red crosses, as large as 
possible . . . on each side of the hull and on the horizontal surfaces,’’ on 
a white exterior. 


GENEVA CONVENTION III: PRISONERS OF WAR 


This convention is believed to be an improvement in many ways over its 
1929 predecessor. The experience of World War IT is the basis for many 
of the changes made. Some of the more important will be discussed. 

Article 4 is of special importance, since it specifies the persons who are 
entitled to the protection of the convention, 1.e., those persons who are to 
be treated as prisoners of war. It sets forth in two paragraphs the cate- 
gories of such persons. Paragraph A covers persons who have fallen into 
the power of the enemy, the traditional-type prisoners of war, and Para- 
graph B, those persons in occupied or non-belligerent territory whom the 
Conference, in the light of the experience of World War II, considered 
should be treated as prisoners of war. 

Paragraph A is divided into six subparagraphs. Subparagraph (1), 
‘‘Members of the armed forces of a Party to the conflict as well as members 
of militias or volunteer corps forming part of these armed forces,’’ is not 
new.*> Nor is subparagraph (4) which covers persons who accompany the 


24 Final Record, Vol. II (A), p. 202. 
25 Art. 1, Geneva POW Convention, 1929; Art. I, Hague Rules of Land Warfare. 


402 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


armed forces without belonging thereto, such as war correspondents, con- 
tractors, laborers, etc.** But included in category (4) is a new group, 
‘‘civilian members of military aircraft crews,’’ not heretofore protected. 
If such persons are regarded as lawful combatants, it would seem to follow 
that they should be entitled, upon falling into the hands of the enemy, to 
be treated as prisoners of war. 

One of the troublesome questions before the Conference was the question 
of ‘‘partisans.’’ After extensive debate, it was decided that members of 
organized resistance movements should be entitled to treatment as prisoners 
of war when the movement of which they were a part fulfilled the con- 
ditions laid down by the convention for militia or volunteer corps not 
forming part of the regular armed forces. These conditions are: (a) that 
of being commanded by a person responsible for his subordinates; (b) 
that of having a fixed distinctive sign recognizable at a distance; (c) that 
of carrying arms openly; (d) that of conducting their operations in ac- 
cordance with the laws and customs of war (subparagraph 2).*7 There 
were those who felt that additional conditions should be imposed on the 
recognition of ‘‘partisans’’ and others who felt that the conditions imposed 
were too restrictive. While the conditions imposed by the convention for 
treatment as prisoners of war of members of resistance movements would 
not have covered many persons acting as ‘‘partisans’’ during World War 
II, nevertheless, it is believed that such conditions are the minimum neces- 
sary if regular forces are to have any protection against attacks by the 


civilian population and if any distinction is to be made between com- 
batants and noncombatants. The farmer by day, assassin by night, type 


of ‘‘partisan’’ cannot be condoned by international law, whatever other 
justification circumstances may give him. It is to be noted that under the 
convention members of organized resistance movements are protected 
whether they are ‘‘operating in or outside their own territory, even if this 
territory is occupied.’’ 

Another new category of persons protected by Article 4 of the convention 
are members of regular armed forces who profess allegiance to a govern- 
ment or authority not recognized by the Detaining Power (subparagraph 
3). Thus, regular armed forces of governments in exile or of governments 
which have been ousted from power by an occupying force are recognized 
as lawful combatants. 

Another completely new category of persons entitled to be treated as 
prisoners of war is contained in subparagraph 5 which reads as follows: 


(5) Members of crews, including masters, pilots, and apprentices, 
of the merchant marine and the crews of civil aircraft of the Parties 
to the conflict, who do not benefit by more favourable treatment under 
any other provisions of international law. 


26 Art. 81, Geneva POW Convention, 1929; Art. XIII, Hague Rules of Land Warfare. 
27 See Art. I, Hague Rules of Land Warfare. 
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In explanation of this provision of the convention, the Report of Com- 
mittee II to the Plenary Assembly of the Conference states as follows: 
Sub-paragraph 5 is also an important innovation in Conventional 
International Law. As a result of the experience of the recent war, 
there was unanimous agreement that it was preferable to treat mem- 
bers of crews of the Merchant Marine fallen into enemy hands as 
prisoners of war rather than civilian internees. It was considered 
advisable to add the crews of civil aircraft, and to reserve to both 
the most favourable treatment which might be accorded them by virtue 
of other stipulations of International Law (particularly the XIth 
Hague Convention.”® 


Thus, under the 1949 Convention, members of crews and officers of the 
enemy merchant marine and crews of civil aircraft are entitled to be 
treated as prisoners of war unless they ‘‘benefit by more favourable treat- 
ment under any other provisions of international law.’’ By the quoted 
proviso the negotiators of the convention intended to preserve, as the 
report of Committee II indicates, any more favorable treatment to which 
such persons might be entitled under international law, particularly under 
the XIth Hague Convention of 1907. The pertinent provisions of that 
convention are as follows: 

ARTICLE V 


When an enemy merchant-ship is captured by a belligerent, such 
of its crew as are nationals of a neutral State are not made prisoners 
of war. 


The same rule applies in the case of the captain and officers likewise 
nationals of a neutral State, if they promise formally in writing not to 
serve On an enemy ship while the war lasts. 


ARTICLE VI 


The captain, officers, and members of the crew, when nationals of 
the enemy State, are not made prisoners of war, on condition that they 
make a formal promise in writing, not to undertake, while hostilities 
last, any service connected with the operations of the war. 


ARTICLE VII 


The names of the persons retaining their liberty under the con- 
ditions laid down in Article V, paragraph 2, and in Article VI, are 
notified by the belligerent captor to the other belligerent. The latter 
is forbidden knowingly to employ the said persons. 


ArTICLE VIII 


The provisions of the three preceding Articles do not apply to ships 
taking part in the hostilities. 


Prior to the adoption of the XIth Hague Convention of 1907, it was 
well established that the crews of captured enemy merchant vessels, who 


28 Final Record of the Diplomatic Conference of Geneva of 1949, Vol. II, Sec. A, p. 562. 
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were nationals of the enemy state, became prisoners of war.*® On the 
other hand, there was a well-developed practice, although a less unanimous 
one, of releasing members of the crew who were nationals of a neutral 
state. A preponderant number of writers opposed this difference of 
treatment.*° 

During the 19th century a trend against the practice of making crew 
members prisoners of war gradually developed.*! Ultimately the Hague 
Conference of 1907 adopted a rule which was contrary to the practice then 
prevailing.*” 

The XIth Hague Convention of 1907 was not regarded by most countries 
as legally binding during World War I because of the provisions of Article 
IX that ‘‘the provisions of the present Convention do not apply except 
between contracting powers, and then only if all the belligerents are 
parties to the Convention.’’** Independently of their views as to the 
applicability of the convention, practically all of the belligerents in World 
War I treated crews of enemy merchant vessels as prisoners of war on the 
ground that such persons were liable to military service.** Thus, on one 
pretext or another the belligerents in World War I declined to apply the 
convention, giving basis to the view of Hyde ‘‘that the provisions (of the 
Convention) respecting officers and crews who are nationals of the enemy 
are hardly responsive to belligerent requirements of the present day which 
may call for the control and restraint of such individuals by the captor.’’ * 

As the report of Committee II of the Geneva Conference of 1949 quoted 
above indicates, the provisions of the XIth Hague Convention were like- 
wise not applied in World War II and the Conference considered it pref- 
erable to assure members of the crews of merchant vessels falling into 
enemy hands of treatment as prisoners of war rather than to have them 
‘‘interned’’ as enemy aliens. 

Assuming all of the parties to a future conflict to be parties to the XIth 
Hague Convention, the provisions of Articles V through VII would appar- 
ently be applicable to the crews of enemy merchant vessels. It is to be 
noted, however, that these provisions ‘‘do not apply to ships taking part 
in the hostilities’’ (Article VIII). The 4th Commission of the Hague Con- 
ference of 1907 which dealt with the status of the crews of merchantmen 


29 II Rollin, Le Droit Moderne de la Guerre (1920), p. 250; VII Hackworth, Digest 
of International Law, p. 244; Baldwin, this JouRNAL, Vol. 2 (1908), p. 311. 

30 Rollin, op. cit., p. 250; Fauchille, Traité de Droit International Public (1921), 
p. 519. 

31 Bonfils, Manuel de Droit International Public (7th ed. rev. Fauchille, 1914), pp. 
930-931; Fauchille, op. cit., pp. 518-522. 

82 Arts. VI-VIII, supra; see Proceedings of the Hague Peace Conferences, Vol. I, 
pp. 261, 268, 229-232, 657. 33 Rollin, op. cit., p. 249. 

84 Oppenheim, International Law (6th ed. rev. Lauterpacht, 1944), p. 213; VII Hack- 
worth, op. cit., p. 247; Fauchille, op. cit., pp. 523, 525. 
35 International Law, Vol. III, p. 2065. 
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declined to specify the acts which might be regarded as participation in 
hostilities, leaving this to be determined by the belligerents as a question 
of fact.*° Without attempting to determine the full compass of Article 
VIII, it may perhaps be safe to say that auxiliary naval vessels, merchant 
ships convoyed by naval vessels, merchant ships armed for offense, troop 
ships and merchant vessels resisting visit and search or arrest by a naval 
vessel would be ‘‘taking part in the hostilities.’’ Other government-oper- 
ated vessels might also be so regarded. 

In the more likely event that all of the parties to a future conflict are 
not parties to the XIth Hague Convention, the convention as such would 
not be applicable in view of the provisions of Article [IX thereof. While 
the Hague Conventions are doubtless regarded as for the most part 
declaratory of international law, the provisions of Article V through 
VII of the XIth Hague Convention would seem to be an exception. As 
pointed out above, these provisions were contrary to well-established inter- 
national law at the time of their adoption and they have never become 
general international practice. In these circumstances, it is doubted that 
the proviso in Article 4 (A) (5) of the Geneva Prisoners of War Conven- 
tion of 1949 (‘‘who do not benefit by more favourable treatment under 
any other provisions of international law’’), even in the light of its ne- 
gotiating history, had any greater effect than to safeguard certain conven- 
tional rights which members of crews and officers of enemy merchant 
vessels might have in certain restricted circumstances. 

Article 4 A (6) provides prisoner-of-war treatment for inhabitants of a 
non-occupied territory who on the approach of the enemy spontaneously 
take up arms to resist the invading forces without having had time to form 
themselves into regular armed units, provided they carry arms openly and 
respect the laws and customs of war. This is the traditional levy en masse 
of international law.** It would seem that if such persons continue to 
engage in hostilities, they must, in order to retain the protection of the 
convention, become members of organized forces complying with the con- 
ditions laid down for such forces. 

Paragraph B of Article 4 is divided into two subparagraphs. Subpara- 
graph (1) covers a category of persons not heretofore treated as prisoners 
of war, 1.e., demobilized soldiers in occupied territory who are arrested by 
the occupying Power because of their membership in the army of the occu- 
pied country. Because of the treatment sometimes received by such persons 
in the past, it was considered necessary to protect them by the convention.*® 
It is to be noted that since such persons are entitled to treatment as 
prisoners of war, it will be impossible for an occupying Power to deprive 


36 Proceedings of the Hague Peace Conferences, Vol. III, p. 986. 
37 See also Art. 2, Hague Rules of Land Warfare. 
38 Final Record, Vol. II (A), p. 562. 
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prisoners of war of the benefit of the convention through the subterfuge 
of release and subsequent arrest. Furthermore, since the persons entitled 
to be treated as prisoners of war under the convention are entitled to its 
protection ‘‘from the time they fall into the power of the enemy until their 
final release and repatriation,’’ ** it is obvious, for instance, that prisoners 
of war accused of war crimes or other offenses cannot be deprived of the 
benefits of the convention by being released and subsequently arrested.* 

Finally, subparagraph (2) of paragraph B gives military personnel in- 
terned in neutral countries the protection of the convention.*' It is to be 
noted, however, that excluded from this category of persons entitled to be 
treated as prisoners of war are prisoners escaping to neutral countries, or 
other persons who, under international law, are not required to be in- 
terned.*? 

Medical personnel and chaplains who fall into the hands of the enemy 
are not considered prisoners of war.** However, they may be retained to 
minister to prisoners of war ‘‘preferably those belonging to the armed 
forces upon which they depend.’’** This is an innovation, as the 1929 
Convention prohibited their detention and required their return to the 
belligerent to whose service they were attached.*® A strong effort sup- 
ported by the United States was made at the Stockholm Conference of 
1948 *° to have medical personnel treated as prisoners of war. It was not 
successful and the matter was not revived at the Geneva Conference. 

As indicated above, Article 5 makes the convention applicable to the 
different categories of persons enumerated in Article 4 ‘‘from the time 
they fall into the power of the enemy and until their final release and re- 
patriation.’’ No specific provision to this effect was contained in the 
1929 Convention, as a result of which there have been reported ** instances 
of commanders capriciously deciding when enemy troops which had fallen 
into their hands should be treated as prisoners of war. 

Article 12 concerns responsibility for prisoners of war and makes the 
Detaining Power as well as the individuals involved responsible for them. 
The last two paragraphs of the article are new and regulate transfer of 
prisoners of war from the capturing Power to another Power. In no eir- 
cumstances may a prisoner of war be transferred to a Power which is not 
a party to the convention. Transfers between parties to the convention are 
recognized, but in such cases the transferring Power must satisfy itself of 


39 Art. 5, underscoring supplied. 40 See also Art. 85, infra. 

41 Cf. Chap. II, Vth Hague Convention. 42 See Art. XIII, Vth Hague Convention. 

43 Art. 33. See also Art. 4, par. C. 

44 Ibid. See also Art. 28, Sick and Wounded Convention of 1949. 

45 Art. 12. 

46 XVIIth International Red Cross Conference (1948). 

47 Dillon, ‘‘ Development of Law Relative to Treatment of Prisoners of War,’’ Miami 
Law Quarterly, December, 1950. 
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the willingness and ability of the transferee Power to apply the convention. 
Responsibility for application of the convention rests on the Power accepting 
them while they are in its custody. Nevertheless, if the transferee Power 
fails to carry out the convention, the transferring Power, upon being so 
informed by the Protecting Power, must take effective measures to correct 
the situation or have the prisoners returned to it. The transferee Power 
is obligated to honor a request for their return. These provisions were a 
compromise between the view that once a transfer was made the trans- 
ferring Power should be relieved of further responsibility and the view that 
responsibility for transferees should at all times be joint. Objections to 
both views are obvious and the compromise of absolute responsibility on 
the Power having custody and contingent responsibility on the transfer- 
ring Power seems a reasonable one. 

Article 26 provides that food rations ‘‘shall be sufficient in quantity, 
quality and variety to keep prisoners of war in good health and to prevent 
loss of weight or the development of nutritional deficiencies.’’ This is 
an abandonment of the principle of the 1929 Convention that prisoners of 
war should receive the food ration of depot troops of the Detaining Power. 
It is an instance of the general abandonment in the 1949 Convention of the 
standard of national treatment and the adoption of absolute concepts in- 
stead. The article was strongly advocated by the United States in view of 
the suffering and deaths of its personnel held as prisoners of war in 
Asiatic countries during World War II on account of their inability to 
subsist healthily on the native diet. 

The 1949 Convention maintains the principle of the 1929 Convention 
that prisoners of war shall not be used on work relating to operations of 
war. However, instead of a prohibition in general terms, it enumerates 
the classes of work on which they may be used.** Like the 1929 Conven- 
tion, it also prohibits their compulsory employment on labor which is ‘‘of 
an unhealthy or dangerous nature,’’ and specifically provides that ‘‘The re- 
moval of mines or similar devices shall be considered as dangerous 
labour.’’ 4° The latter provision is the result of the experience of World War 
II when prisoners were used for removal of mines in a large number of 
countries with resultant serious loss of life. Despite this experience, a 
surprisingly large number of delegations at the Conference favored a 
provision permitting the use of prisoners of war in such work. However, 


‘ 


what seems to be the more humanitarian view prevailed.*° 
Rather elaborate provisions are made for the payment to prisoners of 


48 Art. 50. In modern total warfare all work aids in some respect the prosecution of 
the war; hence, the necessity of an affirmative, detailed approach. 

49 Art. 52. 

50 It is noted in this connection that the use of prisoners of war for mine removal 
during World War II was condemned as a war crime. (British court decision in Von 
Mannstein case.) 
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war of regular allowances in the form of ‘‘advance of pay’’ in addition to 
payments as wages or salary for work done outside of camp installation, 
maintenance or administration. Particularly noteworthy in connection 
with these financial provisions is one that ‘‘The Power on which the 
prisoner of war depends shall be responsible for settling with him any 
eredit balance due to him from the Detaining Power on the termination of 
his captivity.’’*! This is a departure from the rule of the 1929 Convention 
which obligated the Detaining Power to pay to prisoners in cash the credit 
balance of their account. The new provision would seem to be of distinct 
benefit to the United States which has paid out millions of dollars in 
settlement of accounts of prisoners of war held by it during World War 
II without any appreciable similar benefit to U. 8. prisoners of war held 
by the enemy. 

The provisions of Chapter III (Articles 82-108) of the convention con- 
cerning Penal and Disciplinary Sanctions comprise a rather comprehensive 
code of criminal procedure. In general, the provisions are better ar- 
ranged and more extensive than the provisions on the same subject in the 
1929 Convention. Several of the provisions of this part of the convention 
are worthy of attention. In the first place, it is to be noted that no 
prisoner of war may be tried or sentenced for an act which was not for- 
bidden by the law of the Detaining Power or by international law in force 
at the time the act was committed.®** This provision brings the convention 
into harmony with enlightened standards of justice. The inclusion of 
international law was no doubt motivated, in part at least, by extensive 
criticism of the concept of ‘‘crimes against peace’’ in the Nuremberg 
Charter as ex post facto. Article 84 gives the prisoner of war the right 
to be tried by a military court unless under the existing law of the Detain- 
ing Power a member of its armed forces may be tried for the same offense 
by the civil courts of the Detaining Power. However, in no circumstances 
may the prisoner of war be tried by a court which does not offer essential 
guarantees of independence and impartiality as generally recognized, and 
procedure of which does not accord to the accused the basic rights and means 
of defense prescribed by Article 105. It is to be further noted that the 
prisoner of war is entitled to the same procedure as is afforded by the law 
of the Detaining Power to members of its armed forces. Nevertheless, 
such procedure must not be inferior in standard to that provided for in the 
convention.®* In other words, the prisoner of war is assured as a minimum 
the procedural rights guaranteed by the convention, but is entitled to any 
more favorable rights or privileges which may be afforded by the law of 
the Detaining Power to members of its armed forces. 

The convention also provides the solution for two problems which arose 
during World War II. The first relates to penal laws enacted by a De- 


51 Art. 66. 52 Art. 99. 
53 Art. 102. 
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taining Power in wartime designed solely for prisoners of war. Article 
82 provides that if acts punishable by such laws are not punishable when 
committed by a member of the forces of the Detaining Power, they shall 
entail disciplinary punishment only (maximum confinement of thirty 
days). The other problem which is of the first importance relates to the 
treatment of prisoners of war who are prosecuted and sentenced for pre- 
capture offenses, normally offenses against the laws and customs of war. 
The question whether such prisoners should be given the procedural 
guarantees of the convention the same as prisoners tried for offenses com- 
mitted during captivity, was the subject of extended discussion in the Con- 
ference. While there was general agreement that prisoners tried for pre- 
capture offenses should have the benefit of the convention, the Soviet Union 
felt that after conviction such persons should no longer have the benefit 
of the convention but should be treated in accordance with the law of the 
Detaining Power. This view was rejected by a large majority of the Con- 
ference.5* The final decision of the Conference is contained in Article 85 
which reads as follows: 

Prisoners of war prosecuted under the laws of the Detaining Power 
for acts committed prior to capture shall retain, even if convicted, the 
benefits of the present Convention. 

At the time of the signing of the conventions the Soviet Delegation made a 
reservation to Article 85 as follows: 

The Union of Soviet Socialist Republics does not consider itself 
bound by the obligation, which follows from Article 85, to extend the 
application of the Convention to prisoners of war who have been con- 
victed under the law of the Detaining Power, in accordance with the 
principles of the Nuremberg trial, for war crimes and crimes against 
humanity, it being understood that prisoners convicted of such crimes 
must be subject to the conditions obtaining in the country in question 
for those who undergo their punishment.*® 


Similar reservations were made by the Ukraine, Czechoslovakia, Rumania, 
Poland, Hungary, Bulgaria, Byelo-Russia and Albania. Among the rights 
guaranteed to convicted prisoners of war by the convention are the rights 
to appeal,®* to be visited by representatives of the Protecting Pawer,*’ 
to receive and send correspondence, to receive at least one relief parcel 
monthly, to take regular exercise, to have medical and spiritual aid and 
assistance, and to serve their sentences in the same establishments and 
under the same conditions as in the case of members of the armed forces 
of the Detaining Power, provided that these conditions shall in all cases 
conform to the requirements of health and humanity.** Furthermore, if 
the death penalty is pronounced on a prisoner of war, the sentence shall 


54 Final Record, Vol. II, Sec. B, p. 311. 55 Final Record, Vol. I, p. 355. 
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not be executed before the expiration of a period of at least six months 
from the date when the Protecting Power receives notification of the 
sentence.*® 

The importance of Article 85 from the standpoint of American law is 
its bearing on the Yamashita case.*° In that case Yamashita, the Com- 
manding General of the Fourteenth Army Group of the Imperial Japanese 
Army in the Philippine Islands, had been tried by a military commission 
for alleged violations of the rules of warfare, convicted, and sentenced to 
death. Among other things, the commission had admitted, over objection, 
a deposition and hearsay and opinion evidence which would not have been 
admissible under the Articles of War in a trial by court-martial of a member 
of the armed forces of the United States for a like offense. Yamashita 
applied to the Supreme Court for leave to file a petition for a writ of 
habeas corpus, contending that he had been denied rights granted to 
prisoners of war by Article 63 of the 1929 Prisoner of War Convention 
which reads: 

Sentence may be pronounced against a prisoner of war only by the 
same courts and according to the same procedure as in the case of 
persons belonging to the armed forces of the Detaining Power. 

The Supreme Court disposed of this contention by holding that Article 63 
referred to a sentence ‘‘for an offense committed while a prisoner of war, 
and not for a violation of the law of war committed while a combatant.’’® 
This view, which was strongly challenged in the dissenting opinion of 
Justice Rutledge,®** was also at variance with the understanding of the 
convention by the Department of State, which had previously taken the 
position, in its protest against the trial and execution of American aviators 
by Japan, that the convention was applicable to proceedings for alleged 
crimes committed before captivity.** However, it should be pointed out 
that the victors of World War II generally took the position that the rules 
of evidence applicable to their ordinary military courts were not applicable 
to war crimes trials.** The effect of Article 85 is to assure that hereafter 


59 Art. 101. 
60 327 U. S. 1; this JouRNAL, Vol. 40 (1946), p. 432. 
61 327 U.S. 21. 62 Ibid., p. 78. 


63 Dept. of State Bulletin, Vol. 8 (1943), p. 337 et seq. 

64 The Charters of the International Military Tribunal (Nuremberg) and the Inter- 
national Military Tribunal for the Far East, and United States Military Government 
Ordinance No. 7 (under which the United States conducted subsequent war crimes trials 
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prisoners of war tried for precapture offenses will receive the same treat- 
ment as those tried for offenses committed during captivity. Also Article 
85, together with Article 102, will require that prisoners of war charged 
with war crimes can be tried only by the courts which try members of the 
armed forces of the Detaining Power. In the case of the United States, this 
will mean that prisoners of war can be tried for war crimes only by general 
courts-martial with the rights of appeal provided by the Uniform Code of 
Military Justice. 


GENEVA CONVENTION IV: CIVILIANS 


The new Civilian Convention is an extension and codification of earlier 
international rules and practices governing the treatment of alien enemies 
in a belligerent country and the treatment of the inhabitants of territory 
under military occupation. The principal body of earlier rules relating 
to occupied territory is contained in Sections II and III of the Regulations 
annexed to the Hague Conventions respecting the Laws and Customs of 
War on Land of 1899 ® and 1907.® The rules relating to the treatment of 
alien enemies derive from the recent practices of civilized countries. 

The convention applies only to civilians in the category of ‘‘ protected 
persons,’’ which in general includes alien enemies, 1.e., persons in the hands 
of a country with whom their country is at war, and the citizens of occupied 
territory.°’ Whether in the home territory of a belligerent or in occupied 
territory, allied aliens are not protected persons as long as they enjoy the 
protection of normal diplomatic representation. Neutral aliens in occupied 
territory are protected persons, but they are not protected persons in the 
home territory of a belligerent state while they enjoy the usual diplomatic 
protection. It is expressly provided that ‘‘Nationals of a State which is 
not bound by the Convention are not protected by it.”’ 

Part II of the Civilian Convention, consisting of Articles 13 to 26, deals 
not merely with ‘‘protected persons’’ but with civilians generally. Some 
of these articles are purely exhortatory, such as Articles 14 and 15 relating 
to the establishment of hospital and safety zones and neutralized zones. 
Articles 18, 20, 21 and 22 are noteworthy in that for the first time they 
permit the use of the Red Cross emblem by civilian hospitals, hospital and 
first-aid personnel, and vehicles and aircraft transporting civilian sick and 
wounded. While such use of the emblem is subject to governmental con- 


or document appears to the Court to be of assistance in proving or disproving the charge, 
notwithstanding that such statement or document would not be admissible as evidence 
in proceedings before a Field General Court Martial.’’ Almost identical provisions 
appear in the Australia War Crimes Act, 1945, and the Canada War Crimes Act, 1946. 
Also, the orders prescribing the procedure of the American military commissions which 
tried war crimes cases in Germany and Japan relaxed the rules of evidence applicable 
in courts-martial. 65 32 Stat. 1803. 
66 36 Stat. 2277. 67 Art. 4, Civilian Convention. 
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trol, this extension of the Red Cross emblem to civilian activities may result 
in diluting its crucial protective value on the battlefield. 

Article 23 is what remains of a proposal, with strong Continental sup- 
port, to require belligerents to allow the passage through blockades of the 
foodstuffs, clothing and medical supplies needed by civilian populations— 
even those adversary to the blockading Power. In its original form of 
an unconditional obligation, this proposal was unacceptable to such sea 
Powers as the United States and the United Kingdom. In its final form, 
the article provides that such shipments must be allowed to pass through 
a blockade only if the blockading Power is satisfied that there are no serious 
reasons for fearing either the direct diversion of such supplies to the enemy 
war effort or indirect diversion in the form of the substitution of such 
supplies for goods which would otherwise be produced or provided for 
civilian use. 

Section I of Part III, consisting of Articles 27 to 34, prohibits the 
cruder forms of mistreatment of protected persons both in the home terri- 
tory of a belligerent nation and in occupied territory. In general, pro- 
tected persons are to be humanely treated, and, as under Hague Article 
46, ‘‘their honor, their family rights, their religious convictions and prac- 
tices, and their manners and customs’’ must be respected. They may not 
be subjected to discrimination except pursuant to ‘‘such measures of 
control and security . . . as may be necessary as a result of the war.’’ 
More specifically, collective penalties, pillage, and reprisals against pro- 
tected persons and their property are prohibited, as is the use of ‘‘ physi- 
eal or moral coercion . . . against protected persons, in particular to ob- 
tain information from them or from third parties.’’*° Long overdue, 
Article 34 simply provides that ‘‘The taking of hostages is prohibited,’’ 
and common Article 3 applies the prohibition to civil wars.": These pro- 
hibitions are climaxed by Article 32, in which the nations of the world: 


68 Art. 27, Civilian Convention. 
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. specifically agree that each of them is prohibited from taking any 
measure of such a character as to cause the physical suffering or ex- 
termination of protected persons in their hands. This prohibition ap- 
plies not only to murder, torture, corporal punishment, mutilation 
and medical or scientific experiments not necessitated by the medical 
treatment of a protected person, but also to any other measures of 
brutality whether applied by civilian or military agents. 

The history of Article 32 was climaxed by the proposal of the Soviet 
Union to include within its prohibitions the ‘‘extermination of the civilian 
population,’’ an obvious attempt to obtain the unconditional ban on the 
use of atomic weapons that had already been rejected by the United Na- 
tions. This proposal was rejected,’* as was also a resolution calling in 
terms for such a prohibition.”® 

Alien enemies. Articles 35 to 46, comprising Section II of Part ITI, 
reach an area not covered by any of the earlier Hague rules, 7.e., the treat- 
ment of ‘‘Aliens in the territory of a party to the conflict’’ which, in 
practice, means the treatment of alien enemies in the home territory of a 
belligerent nation. In general, these articles seek to provide enemy aliens 
with approximately the protection which in normal times is assured them 
by diplomatic representation. Consistently with this purpose, allied and 
neutral aliens who do not enjoy the protection of normal diplomatic rep- 
resentation are also entitled under Article 4 to the rights of protected 
persons in the territory of a belligerent state. In the home territory of a 
belligerent, the convention will cease to apply ‘‘on the general close of 
military operations,’’ except that alien enemies who thereafter continue 
to be treated as such, as by internment, will retain the protection of the 
convention for as long as such treatment continues.” 

Alien enemies and such other protected persons are entitled to leave the 
territory of a belligerent at the outset of or during a conflict ‘‘unless their 
departure is contrary to the national interests of the State.’’ If any 
such person is denied permission to depart, he is entitled to reconsidera- 
tion of his ease by ‘‘an appropriate court or administrative board desig- 
nated by the Detaining Power for that purpose,’’ and the Protecting Power 
must, ‘‘unless reasons of security prevent it, or the persons concerned ob- 
ject,’’ be given the names of the persons refused permission to leave and 
the reasons for such refusal.*® 


72 Final Record, Vol. II, See. A, p. 719. 

73 Ibid., pp. 762, 805; Vol. II, Sec. B, p. 508. 

74 Art. 6, Civilian Convention. 

75 Art. 35, ibid. 22 U.S.C. 223 et seq. authorizes the President in time of war to issue 
regulations controlling the departure of persons from the United States. For the text 
of such regulations, see 22 C.F.R. 53.61 et seg. Art. 35 will be satisfied by the establish- 
ment of an administrative board (which may be within an existing agency) to review 
denials of departure. It is not intended to require a trial of security matters, but rather 
to provide a safeguard against mistaken or oppressive action by a single official. 
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Articles 37 and 38 generally require that protected persons be treated 
humanely in the territory of a belligerent. If, as a result of the war, they 
lose their employment or are otherwise subjected to such regulations that 
they cannot support themselves, they must be supported by the Detaining 
Power."® Protected persons may be subjected to compulsory labor only to 
the same extent as nationals of the Detaining Power, and, in any event, 
alien enemies, by analogy to prisoners of war,"’ ‘‘may only be compelled to 
do work which is normally necessary to ensure the feeding, sheltering, 
clothing, transport and health of human beings and which is not directly 
related to the conduct of military operations.’’** Such compulsory labor 
may be required only under the working conditions and safeguards en- 
joyed by citizens of the Detaining Power. Protected persons who have 
been interned may not be compelled to do any work unrelated to the 
maintenance of the internment facilities.” 

Of course, the heart of this part of the Civilian Convention relates to 
the security measures which may be imposed upon alien enemies, together 
with safeguards against the oppressive or mistaken use of such measures. 
Where alien enemies or other protected persons in the territory of a 
belligerent Power have not committed any overt offense, Article 41 pro- 
vides that no ‘‘measure of control more severe than that of assigned resi- 
dence or internment’’ shall be applied to them, and then ‘‘only if the 
security of the Detaining Power makes it absolutely necessary.’’ ®° During 
World War II, the United States ordered specific alien enemies or groups 
of alien enemies to remain outside of designated coastal or defense areas. 
Such measures are permitted under Article 27. In addition, several 
thousand aliens were interned, 7.e., confined in internment camps as a pro- 
tective measure. In the future, the conditions of such internment will be 
governed by Articles 79 to 135 of the Civilian Convention, which roughly 
parallel those articles of the Prisoner of War Convention which prescribe 
the detailed treatment of prisoners of war. Assigned residence, which is 
relatively unknown in the United States, consists of directing a particular 
person to reside in a particular place—often a remote village. During 
World War II, a number of American citizens stranded in enemy coun- 
tries were assigned residence in localities without regard to their means of 
support or the conditions of nutrition, housing and sanitation. Assigned 
residence is still permitted by the convention, but where it results in the 
inability of the assignee to support himself and his dependents, the De- 
taining Power must do so, ‘‘guided as closely as possible by the standards 
of welfare’’ prescribed for internees.* 

Article 43 deals with the important problem of providing alien enemies 
and other protected persons who have been interned or placed in assigned 


76 Art. 39, Civilian Convention. 77 Art. 50, Prisoner of War Convention. 
78 Art. 40, Civilian Convention. 79 Art. 95, ibid. 
80 Art, 42, ibid. 81 Arts. 39 and 41, Civilian Convention. 
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residence in the territory of a belligerent with an opportunity to obtain 
reconsideration of such action. In the event of a military emergency, 
a belligerent Power remains free to act immediately and summarily. 
However, as soon as possible, such persons ‘‘shall be entitled to have such 
action reconsidered . . . by an appropriate court or administrative board 
designated by the Detaining Power for that purpose.’’*®? This provision 
is reasonable in that it provides a machinery for correction of mistaken or 
arbitrary action. In the United States, the Alien Enemy Act of 1798 
authorizes the detention of alien enemies. That Act does not require ad- 
ministrative hearings, and the courts will determine only whether a par- 
ticular alien is an enemy national.** However, during World War II, the 
United States voluntarily established administrative boards to review in- 
ternment orders under the Alien Enemy Act. The rationale of Article 43 
is that national security does not necessarily require the internment of all 
alien enemies. This is borne out by the experience of World War II, in 
which the United States at no time interned more than 4,200 (after con- 
sideration of individual cases) out of a total of 916,000 resident alien 
enemies. Article 43 also requires that orders for internment or assigned 
residence shall be reviewed at least twice yearly to determine whether 
such restriction can be removed. 

Article 44 deals with an aspect of the modern refugee problem by pro- 
viding that a belligerent Power ‘‘shall not treat as enemy aliens exclusively 
on the basis of their nationality de jure of an enemy State, refugees who 
do not, in fact, enjoy the protection of any government.’’ This means that 
routine wartime restrictions (e.g., as to travel) may be imposed upon all 
apparent refugees who are technically of enemy nationality, while such 
heavier protective measures as internment should be imposed or maintained 
only upon a consideration of individual cases as soon as circumstances 
permit.** 

Article 45 deals with the responsibility for the treatment of alien enemies 
and other protected persons who are transferred by a belligerent Power 
from its territory to another country. For example, during World War 
II certain South American countries co-belligerent with the United States 
transferred to the United States a number of German nationals. Article 
45 will permit such transfers only under the same conditions which Article 
12 of the Prisoner of War Convention prescribes for the transfer of 
prisoners of war.*° 


82 The elaborate procedures of the Emergency Detention Act of 1950 (Title II of the 
Internal Security Act of 1950) more than satisfy this requirement. 

83 Ludecke v. Watkins, 335 U. 8. 160 (1948); this JourNAL, Vol. 42 (1948), p. 937. 

84 This construction of Art. 44 is consistent with the more detailed provisions on this 
problem in Arts. 8 and 9 of the Convention Relating to the Status of Refugees, spon- 
sored by the United Nations. 

85 See supra, p. 406. Art. 45 specifically provides that this prohibition shall not pre- 
clude ‘‘the extradition, in pursuance of extradition treaties concluded before the out- 


416 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


It is clear that some of the rights assured to protected persons in the 
territory of a belligerent can be used to endanger its security. A good 
example is the rights of communication accorded to such persons, whether 
or not interned. Accordingly, all of the rights accorded to protected per- 
sons, 1.e., chiefly alien enemies, in the territory of a belligerent are subject 
to the following overriding security provision in Article 5: 


Where, in the territory of a Party to the conflict, the latter is 
satisfied that an individual protected person is definitely suspected of 
or engaged in activities hostile to the security of the State, such 
individual person shall not be entitled to claim such rights and 
privileges under the present Convention as would, if exercised in the 
favour of such individual person, be prejudicial to the security of such 


State.* 


In each case, such persons shall nevertheless be treated with hu- 
manity, and in case of trial, shall not be deprived of the rights of fair 
and regular trial prescribed by the present Convention. They shall 
also be granted the full rights and privileges of a protected person 
under the present Convention at the earliest date consistent with the 
security of the State or Occupying Power, as the case may be.** 


The possibilities for abuse in such a security provision are obvious, but 
it was equally obvious that without some such provision it would have been 
difficult to reach agreement. However, the provision of Article 5 that 
protected persons may be deprived of their rights only upon an individual 
ease basis clearly warns against any general denial by a Detaining Power 
of rights conferred by the convention. 

Occupied territory. The most important application of the Civilian 
Convention will be in territory under military occupation, where the worst 
abuses of World Wars I and II occurred. Articles 42 to 56 of the Regula- 
tions annexed to the Hague Conventions respecting the Laws and Customs 
of War on Land of 1899 ** and 1907 ®® laid down some limited and general 
rules for the protection of the inhabitants of occupied territory. The ex- 
tensive military occupations of two great wars revealed the inadequacy of 
the Hague Regulations. The resulting Civilian Convention not only pre- 
scribes additional principles of protection but seeks to prevent evasion by 
spelling out in great detail the obligations of the Occupying Power. 


break of hostilities, of protected persons accused of offences against ordinary criminal 
law.’? 

86 The omitted second paragraph of Art. 5 relates to security in occupied territory and 
is discussed later at p. 420. 

87 See also par. 4 of Art. 27, which overrides the prohibition in the same section 
against drawing distinctions among protected persons upon the basis of their political 
opinions. Obviously, any reasonable application of wartime security measures will be 
based in part upon the apparent loyalties of alien enemies. 
88 32 Stat. 1803. 89 36 Stat. 2277. 
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It should be noted that the Civilian Convention does not purport to 
abrogate the Hague Regulations. To the contrary, Article 154 of the 
Civilian Convention provides that: 


In the relations between the Powers who are bound by the Hague 
Conventions relative to the Laws and Customs of War on Land, 
whether that of July 29, 1899, or that of October 18, 1907, and who 
are parties to the Present Convention, this last Convention shall be 
supplementary to Sections II and III of the Regulations annexed to 
the above-mentioned Conventions of The Hague. 


Thus, those articles of the Hague Regulations (such as Articles 43 and 55) 
which have no counterpart in the Civilian Convention continue to bind 
states which are parties to both the Hague and Geneva Civilian Conven- 
tions. And states which are bound by the Hague Conventions, but not by 
the Civilian Convention, will remain subject to the Hague Regulations re- 
lating to occupied territory. 

While the Civilian Convention contains no definition of ‘‘occupation,’’ 
probably nothing could be added to the principle in Hague Article 42 that 
‘‘Territory is considered occupied when it is actually placed under the 
authority of the hostile army.’’ The convention will not apply in liberated 
territory of an allied country such as France in 1944 in relation to the 
United States and the United Kingdom. 

It has been contended that the Hague Regulations ceased to apply in 
occupied Germany upon the general close of military operations and the 
destruction of the German Government.*® However, Article 6 of the Civil- 
ian Convention provides that: 


In the case of occupied territory, the application of the present 
Convention shall cease one year after the general close of military op- 
erations ; however, the Occupying Power shall be bound, for the dura- 
tion of the occupation, to the extent that such Power exercises the 
functions of government in such territory, by the provisions of the 
following Articles of the present Convention: 1 to 12, 27, 29 to 34, 
47, 49, 51, 52, 58, 59, 61 to 77, 143. 


Under Article 6, the inhabitants of occupied territory retain the full pro- 
tection of the convention for a year after the general close of military op- 
erations, t.e., not only with the occupied country but also with its allies, 
regardless of the fate of the government of the occupied country." There- 


90 Fahy, ‘‘ Legal Problems of the German Occupation,’’ 47 Michigan Law Review, 11, 
13; Jennings, ‘‘Government in Commission,’’ 23 British Yearbook of International Law 
(1946), 112, 133-141. Compare Rheinstein, ‘‘The Legal Status of Occupied Germany,’’ 
47 Michigan Law Review 23, 27; and see Cobb v. U. S., 191 Fed. (2d) 604, 610 
(C. A. 9, 1951). 

®1In the Stockholm draft, what is now Art. 6 provided that ‘‘The application shall 
cease at the close of ... occupation.’’ Final Record, Vol. I, p. 114. At Geneva, the 
final version was a compromise between the United States’ proposal (CDG/CIV. 15, 
April 26, 1949) that the entire convention cease to apply in occupied territory one year 
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after, such affirmative obligations of the Occupying Power as ensuring the 
food supply under Article 55 terminate, while it will continue to be bound 
“‘for the duration of the occupation’’ by the articles (enumerated in 
Article 6) which prohibit cruel and arbitrary treatment of the local popu- 
lation and provide for surveillance by the Protecting Power. 

The convention precludes its evasion by the device of the Occupying 
Power establishing a puppet government which purports to ally itself with 
the conqueror. Thus, Article 11 provides that the crucial surveillance 
of compliance with the convention by a Protecting Power or a humani- 
tarian organization cannot be waived by a country ‘‘which is restricted, 
even temporarily, in its freedom to negotiate with the other Power or its 
allies by reason of military events, more particularly where the whole, or 
a substantial part, of the territory of the said Power is occupied.’’ Even 
more specifically, Article 47 provides that: 

Protected persons who are in occupied territory shall not be de- 
prived, in any case or in any manner whatsoever, of the benefits of the 
present Convention by any change introduced, as the result of the 
occupation of a territory, into the institutions or government of the 
said territory, nor by any agreement concluded between the authorities 
of the occupied territories and the Occupying Power, nor by any an- 
nexation by the latter of the whole or part of the occupied territory. 


Under Articles 11 and 47, no agreement between an Occupying Power and 
any Quisling or other actral or purported authority of the occupied terri- 
tory can deprive its inhabitants of the protection of the Civilian Conven- 
tion.®? 

Section III of Part III of the convention deals with certain crucial prob- 
lems of military occupation other than the obvious forms of physical mal- 
treatment prohibited in Section I of Part III (Articles 27 to 34) and 
discussed above. There will be discussed here only those provisions which 


after the general close of military operations, and the view of countries which had 
recently experienced military occupation that certain protective provisions should con- 
tinue throughout the occupation. The discussion at Geneva assumed that military oc- 
cupation for the purpose of the Civilian Convention is a condition which is not terminated 
by the ultimate military victory of the Occupying Power. Final Record, Vol. IJ, 
Sec. A, pp. 623-625, 775-776, 815-816. 

%2 The argument that annexation during a war made the Hague Rules inapplicable 
was rejected by the International Military Tribunal (Nazi Conspiracy and Aggression, 
Opinion and Judgment, p. 83) as follows: 


‘*A further submission was made that Germany was no longer bound by the rules of 
land warfare in many of the territories occupied during the war, because Germany had 
completely subjugated those countries and incorporated them into the German Reich, a 
fact which gave Germany authority to deal with the occupied countries as though they 
were part of Germany. . . . The doctrine [of subjugation] was never considered to be 
applicable so long as there was an army in the field attempting to restore the occupied 
countries to their true owners, and in this case, therefore, the doctrine could not apply 
to any territories occupied after the Ist September 1939.’’ 
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are substantial additions to the Hague Regulations. Those articles which 
add little to the Hague Regulations, such as those relating to requisitions 
and the protection of property rights, will not be considered. 

Dealing with one of the greatest abuses of World War II, Article 49 
prohibits individual or mass transfers or deportations to the territory of the 
Occupying Power or to any other country for any purpose. An Occupying 
Power may effect the evacuation of a particular area ‘‘if the security of 
the population or imperative military reasons so demand.’’ This last 
phrase will permit occupying forces to evacuate a particular area in which 
illegal combatant activities are rife. Such evacuations must be effected 
under humane conditions, and may involve the transfer of protected per- 
sons outside the occupied territory only temporarily and only if such dis- 
placement cannot be avoided. A principal result of Article 49 is to pre- 
clude compulsion of the inhabitants of occupied territory to work in the 
territory of the Occupying Power. That is, a belligerent Power may not 
buttress its home economy and war industry with the forced labor of the 
inhabitants of territory which it has occupied. 

The problems of compulsory labor in occupied territory are treated in de- 
tail in Articles 51 and 52. Among the more important provisions, Article 51 
provides that ‘‘The Occupying Power may not compel protected persons 
to serve in its armed or auxiliary forces.’’** Article 51 further provides 
that compulsory labor may be required only in the occupied territory and 

on work which is necessary either for the needs of the army of occupa- 
tion, or for the public utility services, or for the feeding, sheltering, 
clothing, transportation or health of the population of the occupied 
country. Protected persons may not be compelled to undertake any 
work which would involve them in the obligation of taking part in 
military operations. .. . 

The Occupying Power may not compel the labor of inhabitants of the 
occupied territory who are not over 18 years of age. Persons compelled to 
labor ‘‘shall be paid a fair wage and the work shall be proportionate to 
their physical and intellectual capacities.’’ In an effort to provide objec- 
tive standards for the conditions of forced labor which will avoid the in- 
human practices of the recent past, Article 51 also provides that: 

. . . The legislation in force in the occupied country concerning work- 
ing conditions, and safeguards as regards, in particular, such matters 
as wages, hours of work, equipment, preliminary training and compen- 


sation for occupational accidents and diseases, shall be applicable to 
the protected persons assigned to the work referred to in this Article. 


It is obviously important to provide adequate minimum standards for com- 
pulsory labor. However, it is easy to imagine conditions of chaos in oc- 
cupied territory, particularly in the early stages of an occupation, in which 


%3 This simply restates Hague Article 23. 
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it would be difficult for an Occupying Power to comply with a detailed code 
of protective labor legislation. 

Articles 55 and 56 deal with the difficult question of how much of an 
affirmative responsibility can be placed upon an Occupying Power for the 
feeding and medical care of the population of occupied territory. The 
Stockholm draft provided that the Occupying Power ‘‘shall insure’’ the 
welfare of the local population in these respects to the point of importing 
the necessary food and medical supplies. At Geneva, the United States in 
particular took the position that it was completely unrealistic to impose 
such an unconditional obligation upon an Occupying Power—without re- 
gard to the availability of supplies and transport and the needs of its own 
population, armed forces and allies. On the other hand, it was conceded 
that an Occupying Power should not be permitted to shrug off all responsi- 
bility for the welfare of the occupied territory. As finally adopted,Articles 
55 and 56 provide that ‘‘To the fullest extent of the means available to it, 
the Occupying Power has the duty of ensuring the food and medical sup- 
plies of the population’’ (by imports if necessary) and, in co-operation 
with the local authorities, of maintaining the medical and hospital services 
of the occupied territory. This ‘‘best efforts’’ obligation imposed upon 
an Occupying Power avoids any unrealistic suggestion that an Occupying 
Power will deprive its own population, armed forces or allies of food and 
medical supplies for the benefit of recent foes. 

Apart from outright starvation or slavery, the most serious abuses in 
occupied territory involve the security measures of the Occupying Power. 
These include the confinement of individuals upon suspicion of actual or 
potential resistance to the occupation, t.e., preventive custody, and the im- 
position of criminal penalties for acts hostile to the Occupying Power. 
Article 78 provides that 

If the Occupying Power considers it necessary, for imperative rea- 
sons of security, to take safety measures concerning protected persons, 
it may, at the most, subject them to assigned residence or to intern- 
ment. 


Persons interned by the Occupying Power must be treated in accordance 
with the Regulations for the Treatment of Internees contained in Part 
III, Section IV (Articles 79 through 135) of the convention. 

The security provisions of Article 5 °* are less drastic in the case of oc- 


94 Article 5 provides with respect to occupied territory that: 

‘*Where in occupied territory an individual protected person is detained as a spy or 
saboteur, or as a person under definite suspicion of activity hostile to the security of 
the Occupying Power, such person shall, in those cases where absolute military security 
so requires, be regarded as having forfeited rights of communication under the present 
Convention. 

‘*In each case, such persons shall nevertheless be treated with humanity, and in case of 
trial, shall not be deprived of the rights of fair and regular trial prescribed by the 
present Convention. They shall also be granted the full rights and privileges of 4 


Oc- 
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cupied territory than in the case of an alien enemy in the territory of 
a belligerent. Nothing in Article 5 prevents the trial and punishment in 
accordance with the convention of spies and saboteurs in occupied terri- 
tory. Rather, Article 5 is concerned with the treatment during detention 
of inhabitants of occupied territory who are detained by the Occupying 
Power under accusation as spies or saboteurs or as persons ‘‘under definite 
suspicion of activity hostile to the security of the Occupying Power.’’ 
Balancing the legitimate security problems of the Occupying Power against 
possibilities of abuse, Article 5 provides that such persons, ‘‘ where absolute 
military security so requires,’’ may be deprived of ‘‘rights of communica- 
tion under the [Civilian] Convention.’’ For example, if an Occupying 
Power detains a protected person on charges of espionage, such person 
must be accorded the physical treatment prescribed by Article 76; how- 
ever, he may be deprived of the rights of communication defined in Articles 
25 (relatives) and 30 (Protecting Power). A protected person who is 
detained as a ‘‘person under definite suspicion of activity hostile to the 
security of the Occupying Power,’’ and not as a person charged with an 
offense, must be treated in accordance with the internment regulations, but 
he may be deprived of the rights of communication defined in Articles 25, 
30, 101, 106 and 107. The distinction between the ‘‘imperative reasons 
of security’’ which will justify internment under Article 78, and the ‘‘ab- 
solute military security’’ which will justify internment minus rights of 
communication pursuant to Article 5, appears to be one of degree. The 
practical consequences of the distinction may be very significant for the 
individual concerned, since the denial of his rights of communication, if 
coupled with the denial of visitation by representatives of the Protecting 
Power ‘‘for reasons of imperative military necessity’’ pursuant to Article 
143, leaves him detained incommunicado with the attendant possibilities 
of abuse. 

The convention deals in detail with the imposition of criminal penalties 
upon protected persons by an Occupying Power. The begin with, Article 
64 provides for the continuation of the criminal laws and courts of the 
occupied territory, as follows: 


The penal laws of the occupied territory shall remain in force, with 
the exception that they may be repealed or suspended by the Occupy- 
ing Power in cases where they constitute a threat to its security or an 
obstacle to the application of the present Convention. Subject to the 
latter consideration and to the necessity for ensuring the effective ad- 
ministration of justice, the tribunals of the occupied territory shall 
continue to function in respect of all offences covered by the said laws. 


Under these provisions, the criminal law and courts of the occupied terri- 
tory must be continued in effect for ordinary criminal offenses committed 


protected person under the present Convention at the earliest date consistent with the 
security of the State or Occupying Power, as the case may be.’’ 
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by the local inhabitants and which do not involve the occupation forces. 
This principle is an amplification of Article 43 of the Hague Regulations 
and is consistent with American practice in Germany and Japan during 
World War II. The exception which permits interference with local penal 
laws and courts which constitute ‘‘an obstacle to the application of the 
present Convention,’’ reflects the suggestion of the United States * that an 
Occupying Power should not be required to preserve laws and courts 
which are repugnant to the humanitarian principles of the convention. 
For example, in Germany the Occupying Powers purged the German 
criminal law and courts of their Nazi elements. Also, it is recognized that 
in the event of a breakdown of local judicial administration, as where the 
judges have fled, the Occupying Power must be permitted to establish 
courts to enforce the local law.*® 
Article 64 recognizes and defines the right of the Occupying Power to 
subject the population of the occupied territory to provisions which 
are essential to enable the Occupying Power to fulfil its obligations 
under the present Convention, to maintain the orderly government of 
the territory, and to ensure the security of the Occupying Power, 
of the members and property of the occupying forces or administra- 
tion, and likewise of the establishments and lines of communication 
used by them. 


Such penal provisions must be published in the language of the occupied 
country before they become effective and may not be retroactive.*? Under 


Article 70, the only pre-occupation offenses for which inhabitants of the 
occupied territory may be tried are breaches of the laws and customs of 
war. 

Article 66 attempts to regulate the type of tribunal by which the in- 
habitants of occupied territory are tried by the Occupying Power by pro- 
viding that: 

In case of a breach of the penal provisions promulgated by it by 
virtue of the second paragraph of Article 64 [quoted supra], the Oc- 
ecupying Power may hand over the accused to its properly constituted, 
non-political military courts, on condition that the said courts sit in 
the occupied country. Courts of appeal shall preferably sit in the 
occupied country. 


The phrase ‘‘properly constituted, non-political military courts’’ requires 
explanation. Its apparent purpose is to preclude the use of criminal law 
and procedure as an instrument of terror and oppression. However, Article 
66, unlike Article 102 of the Prisoner of War Convention, does not require 
civilians of the occupied territory to be tried by the same courts which 


would try members of the occupation forces. The confused history of 


®5 Final Record, Vol. II, See. A, p. 670. 
96 See ibid., p. 833. 97 Art. 65, Civilian Convention. 
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Article 66 °* indicates that the requirement that such courts be ‘‘non- 
political’’ and ‘‘military’’ was intended to prevent an Occupying Power 
from extending its domestic civil court system to the occupied territory. 
A ‘‘properly constituted’’ military court can be defined only as a military 
court constituted in accordance with the law of the Occupying Power. 
Accordingly, it would seem that the United States, for example, would 
remain free to try inhabitants of occupied territory before military govern- 
ment courts, composed of either military or civilian judges, such as it 
employed in Germany. However, such courts must be responsible to the 
military authorities of the Occupying Power, and may not be a part of its 
domestic judicial system. 

Articles 71 to 75 prescribe in detail the procedural rights of an accused 
tried in the courts of the Occupying Power. These include notice of 
charges, the assistance of counsel and interpreters, the right to present 
evidence and call witnesses, notification to the Protecting Power (where the 
sentence may exceed two years’ imprisonment), the presence at the trial 
of representatives of the Protecting Power (‘‘unless the hearing has, as an 
exceptional measure, to be held in camera in the interests of the security 
of the Occupying Power, which shall then notify the Protecting Power’’), 
the right to take advantage of appeal and clemency procedures, and death 
sentences not to be carried out except after notice to the Protecting Power 
with an opportunity for the latter to make representations. 

Article 68, dealing with penalties, contains restrictions upon the imposi- 
tion of the death penalty which evoked the United States’ only reservation 
to the four conventions. First, it provides that the Occupying Power may 
impose the death penalty upon protected persons for violation of its penal 
provisions issued and promulgated under Articles 64 and 65, ‘‘only in cases 
where the person is guilty of espionage, of serious acts of sabotage against 
the military installations of the Occupying Power or of intentional offences 
The United States 
was willing to bind itself not to impose the death penalty except for these 


99 


which have caused the death of one or more persons. 


three types of offenses. However, Article 68 further provides that even in 
the specified cases the death penalty can be imposed only if ‘‘such offences 


98 Art. 66 originated in Art. 4 of Annex C of the draft of the Civilian Convention 
prepared by the Conference of Government Experts which met in Geneva in 1947. 
Report on the Work of the Conference of Government Experts for the Study of the 
Conventions for the Protection of War Victims (1947), p. 305. It may be traced as Art. 
57 of the draft proposed by the International Committee of the Red Cross to the Inter- 
national Red Cross Conference in Stockholm in 1948, and as Art. 57 of the Stockholm 
draft. Final Record, Vol. I, p. 123. Its evolution at Geneva in 1949 appears in the 
report of Drafting Committee No. 2 of Committee III (CDG/CIV. 531, p. 1, July 5, 
1949), in the explanation of the rapporteur of Drafting Committee No. 2 (Final Record, 
Vol. II, See. A, p. 765), and in the report of Committee III (ibid., p. 833). 

99 This restriction upon the imposition of the death penalty is not applicable to viola- 
tions of the laws and customs of war. 
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were punishable by death under the law of the occupied territory in force 
before the occupation began.’’ A major controversy occurred over this 
latter provision at Geneva. It was largely by the votes of those countries 
with recent experience under military occupation in which the death penalty 
was imposed upon a wholesale basis, plus the votes and influence of countries 
(such as Norway, Portugal and Venezuela) which had abolished the death 
penalty in their penal systems, that this second limitation was added. This 
limitation in terms of the local law was strongly opposed by the United 
States and the United Kingdom upon the ground that, unless an Occupying 
Power possessed power to take drastic legal action against illegal combatant 
activities, it would be unable to protect itself against such activities. In 
such circumstances, members of the occupying forces might well resort to 
summary revenge killings.‘°° For these reasons, the United States signed 
the Civilian Convention with a reservation to Article 68 which reserves the 
right of the United States to impose the death penalty for the offenses 
specified in Article 68, without regard to whether such offenses were punish- 
able by death under the law of the occupied territory at the beginning of 
the occupation.’ 

ADDITIONAL COMMON ARTICLES 


At the end of the conventions are common articles additional to those 
discussed at the beginning of this paper. The most important of these have 
to do with breaches of the conventions. The large-scale trial and punish- 
ment of Axis war criminals for major violations of the pre-existing Hague 
and Geneva Conventions, and of what now constitute the basic principles 
of the Civilian Convention, made it inevitable that the 1949 Conventions 
should deal with the trial and punishment of possible violations of the con- 
ventions. At the beginning of the Geneva Diplomatic Conference of 1949, 
the International Committee of the Red Cross presented, with the support of 
several West European delegations, what amounted to a codification of the 
legal principles applied at Nuremberg by the International Military 
Tribunal, by the tribunals established in accordance with Control Council 
Law No. 10, and other war crimes courts. The United States strongly and 
successfully opposed this proposal upon the grounds (1) that many govern- 
ments had not had an adequate opportunity to consider the International 
Red Cross proposals; and (2) that the General Assembly of the United 
Nations had already entrusted the codification of the Nuremberg principles 
to its International Law Commission. 


100 Final Record, Vol. II, Section B, pp. 424-426. 

101 The text of the United States’ reservation to Article 68 is as follows: 

‘‘The United States reserves the right to impose the death penalty in accordance with 
the provisions of Article 68, paragraph 2, without regard to whether the offences referred 
to therein are punishable by death under the law of the occupied territory at the time 
the occupation begins.’’ 

A similar reservation was made at the time of signing by the United Kingdom, 
Canada, The Netherlands and New Zealand. 
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Under a resulting compromise, each of the 1949 Conventions contains 
provisions, standardized as far as subject-matter permits, defining and 
providing for the suppression, trial and punishment of ‘‘grave breaches’’ of 
the conventions. 

The following article is common to all four Geneva Conventions: 


The High Contracting Parties undertake to enact any legislation 
necessary to provide effective penal sanctions for persons committing, 
or ordering to be committed, any of the grave breaches of the present 
Convention defined in the following Article. 

Each High Contracting Party shall be under the obligation to search 
for persons alleged to have committed, or to have ordered to be com- 
mitted, such grave breaches, and shall bring such persons, regardless 
of their nationality, before its own courts. It may also, if it prefers, 
and in accordance with the provisions of its own legislation, hand such 
persons over for trial to another High Contracting Party concerned, 
provided such High Contracting Party has made out a prima facie case. 

Each High Contracting Party shall take measures necessary for the 
suppression of all acts contrary to the provisions of the present Con- 
vention other than the grave breaches defined in the following Article. 

In all circumstances, the accused persons shall benefit by safeguards 
of proper trial and defence, which shall not be less favourable than 
those provided by Article 105 and those following of the Geneva 
Convention relative to the Treatment of Prisoners of War of August 
12, 1949.1? 


These provisions are intended to be self-executing to the extent that the 
national law of a party to the conventions already provides for the punish- 
ment of violations of the laws and customs of war.’®* In the case of the 
United States, only limited legislation is necessary to implement the first 
_ paragraph of the common article quoted above. The Saboteurs'’* and 
Yamashita '°> cases uphold the jurisdiction of American military tribunals 


to try enemy aliens for violations of the laws and customs of war. Mem- 
bers and, to a considerable extent, former members of American armed 
forces are subject to trial by court-martial for such offenses..° Legislation 
may be necessary to provide for the punishment of American civilians not 
subject to military law,’°’ who might commit ‘‘grave breaches’’ against 
‘‘protected persons’’ not covered by the ordinary criminal law. 

Under the second paragraph of the common article, every country which 


102 Sick and Wounded, Art. 49; Sick and Wounded at Sea, Art. 50; Prisoner of War, 
Art. 129; Civilian, Art. 146. 

103 See the Fourth Report of the Special Committee of the Joint Committee, Final 
Record, Vol. II, See. B, p. 116. 

104 Ex parte Quirin (1942), 317 U.S. 1; this JourNAL, Vol. 37 (1943), p. 152. 

105 In re Yamashita (1946), 327 U.S. 1; this JouRNAL, Vol. 40 (1946), p. 432. 

106 See Arts. 3, 18 and 134 of the Uniform Code of Military Justice. 

107 American civilians accompanying the armed forces in occupied territory are subject 
to trial by military tribunals. Madsen v. Kinsella, 343 U. 8. 341, below, p. 556. 


‘ 
‘ 
' 
J 
, 


426 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


is a party to the conventions, even a country which is neutral} in a par- 
ticular conflict, is obligated to search for ‘‘persons alleged to have com- 
mitted, or to have ordered to be committed .. . grave breaches,’’ and to 
have provided in its own law for trying such persons in its own courts.’ 
“*Tt may also, if it prefers, and in accordance with the provisions of its own 
legislation, hand such persons over for trial to another High Contracting 
Party concerned, provided such High Contracting Party has made out a 
prima facie case.’’ In brief, by analogy to the law of piracy, this provision 
would impose upon even a neutral country the duty to hunt out and try, 
or permit the extradition of, persons accused of ‘‘grave breaches,’’ re- 
gardless of their nationality or the nationality of their victims. The 
purpose of this provision is to deprive such persons of the sanctuary which 
they have heretofore found in certain neutral countries. In the case 
of the United States, whose regular courts generally exercise jurisdiction 
only over crimes committed within their territorial jurisdiction, legislation 
may be required to provide for the trial, or permissively to allow the 
extradition, of persons who are accused of having committed grave breaches 
in a conflict to which the United States was not a party. 

The last paragraph of this common article provides that persons accused 
of ‘‘grave breaches’’ shall be accorded ‘‘safeguards of proper trial and 
defence, which shall not be less favourable than those provided by Article 
105 [through Article 108]|’’ of the Prisoner of War Convention.’ Those 
articles assure an accused of such elements of procedural due process as the 
right to counsel, require notice of convictions to be given to the Protecting 
Power, contemplate a right of appeal, and prescribe minimum standards 
of penal treatment. 

Each of the conventions contains an article listing the acts which con- 
stitute ‘‘grave breaches’’ of that convention."*' The most extensive enumer-.- 
ation of grave breaches is that contained in Article 147 of the Civilian 
Convention, as follows: 


108 See the Fourth Report of the Special Committee of the Joint Committee, Final 
Record, Vol. II, Sec. B, p. 116. 

109 Tbid., p. 115. It should be noted that the conventions are entirely silent as to the 
trial of grave breaches before international tribunals. 

110 Note that a prisoner of war charged with pre-capture offenses (i.e., war crimes) 
must henceforth, by reason of Arts. 85, 87 and 102 of the Prisoner of War Convention, 
be tried by the same courts and procedures as members of the armed forces of the 
Detaining Power; in the case of the United States, this means trial by a court-martial 
in accordance with the Uniform Code of Military Justice. See supra, p. 409. Also, a 
party to the conventions trying one of its own nationals for grave breaches is subject 
only to its own national law, since its own nationals are neither prisoners of war nor 
protected persons as defined in Art. 4 of the Civilian Convention. Final Record, Vol. id, 
See. B, p. 115. 

111 Wounded and Sick, Art. 50; Wounded, Sick and Shipwrecked at Sea, Art. 51; 
Prisoner of War, Art. 130; Civilian, Art. 147. 
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Grave breaches to which the preceding Article relates shall be those 
involving any of the following acts, if committed against persons or 
property protected by the present Convention: wilful killing, torture 
or inhuman treatment, including biological experiments, wilfully caus- 
ing great suffering or serious injury to body or health, unlawful de- 
portation or transfer or unlawful confinement of a protected person, 
compelling a protected person to serve in the forces of a hostile Power, 
or wilfully depriving a protected person of the rights of fair and 
regular trial prescribed in the present Convention, taking of hostages 
and extensive destruction and appropriation of property, not justified 
by military necessity and carried out unlawfully and wantonly.'” 


It is to be emphasized that these ‘‘grave breaches’’ do not constitute re- 
strictions upon the use of modern combat weapons. For example, modern 
warfare unfortunately and often may involve the killing of civilians in 
proximity to military objectives, as well as immense destruction of property. 
Rather, these provisions cover only persons protected by the conventions, 
e.g., prisoners of war and the inhabitants of occupied territory. Similarly, 
the only property protected against destruction or appropriation is property 
located in occupied territory (by virtue of Article 53 of the Civilian 
Convention ). 

112 The ‘‘grave breaches’’ defined in the conventions parallel to a considerable extent 


the definitions in Art. 6 (b) and (c) of the Charter of the International Military 
Tribunal at Nuremberg. 
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THE OBJECT THEORY OF THE INDIVIDUAL 
IN INTERNATIONAL LAW 


By GrorGE MANNER 
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Among the solutions to the highly controversial issue of the standing of 
the individual in international law is the theory that the individual is not 
a subject, but an object, of this law. This solution, moreover, represents 
the currently dominant doctrinal conception of the position of men in this 
law. For ever since its formulation in 1896 this theory has been expressly 
or tacitly accepted by nearly all of those jurists who may be collectively 
designated as the subjective positivist school of international law, and 
these jurists have ever since that time predominated in the science of this 
law.’ Nevertheless, the validity of this theory has also been questioned 
seriously. The time seems ripe therefore for a reappraisal of this doctrine. 


I. THe THEORY 


As first formulated and as commonly understood, the object theory of 
the individual in international law predicates, first, that the individual is 
not a subject or person of this law; that he has no rights and duties what- 
soever under it or that he cannot invoke it for his protection nor violate its 
rules. Secondly, this doctrine predicates that, as object, the individual is 
but a thing from the point of view of this law or that he is benefited or 
restrained by this law only insofar and to the extent that it makes it the 
right or the duty of states to protect his interests or to regulate his conduct 
within their respective jurisdictions through their domestic laws. It 
predicates, further, that the individual as such, or as object, has no inter- 
national right or claim against states to be made by them an object of their 
international rights and duties or to be treated by them according to inter- 
national law once they have in fact made him an object thereof. Rather, 
it holds, the individual must look to states also in these respects. It as- 
serts, moreover, that only nationals of states are such objects of inter- 
national law and that these persons are protected as objects of this law only 


1 Subjective positivism, because these jurists allege that a subjective factor, will or 
consent of, or recognition by states, provides the immediate or juridical foundation for 
the obligation of positive international law. As such, this school is opposed to an 
eclectic positivism basing the obligation of what it deems positive international law upon 
this subjective factor and some allegedly objective factor, such as society, reason, 
fundamental juridical or moral hypothesis, principle, or norm, and to an objective 
positivism grounding the obligation of this law upon such an objective factor alone. 
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against countries other than their own. This theory maintains, thus, that 
men have no standing whatsoever as men in this law. Further, since the 
term ‘‘status’’ refers in law to the condition of persons, and not to that of 
things, it claims that nationals of states do not possess a status, but at best 
a position in this law and that this position is comparable to that held 
normally both in international law and in the internal laws of states by 
beasts, territory, ships, and the like. At the time of its formulation it held 
this, moreover, on the ground that the very nature of international law 
necessitates this view. But at present the argument in support of this 
theory is that the individual is an object of international law only because 
this law treats him in fact as one.° 


2 For express acceptance of this doctrine in subjective positivism see, e.g., Heilborn, 
Das System des Vélkerrechts (1896), pp. 58-211, 372, 374, 382, 417; same, Grund- 
begriffe des Vélkerrechts (1912), pp. 88, 95; Triepel, Volkerrecht und Landesrecht 
(1899), pp. 13 ff., 21, 259 ff., 329; same, ‘‘ Les rapports entre le droit interne et le droit 
international,’’ Recueil des Cours, Académie de Droit International de la Haye (here- 
after cited as Hague Recueil], Vol. 1 (1923), p. 81; Knubben, Die Subjekte des Volker- 
rechts (1928), p. 487 ff.; Strupp, Grundziige des positiven Voélkerrechts (5th ed., 1932), 
pp. 1 ff., 32 ff., 95 ff., 103 ff.; same, ‘‘Les régles générales du droit de la paix,’’ 47 
Hague Recueil (1934), pp. 456 ff., 536; Meier, Der Staatsangehorige und seine Rechte, 
insbesondere seine Vermdgensrechte, im System des Volkerrechts (1927), p. 20 ff.; 
Diena, Principit di Diritto Internazionale (2d ed., 1914), p. 260 f.; Anzilotti, Corso 
di Diritto Internazionale (3rd ed., 1928), Vol. I, pp. 113, 121 ff.; same, Cours de Droit 
International (1929), pp. 132-136; Cavaglieri, Corso di Diritto Internazionale (1925), 
pp. 110 ff., 254 ff.; same, ‘‘Régles générales du droit de la paia,’’ 26 Hague Recueil 
(1929), p. 319 f.; Gemma, Appunti di Diritto Internazionale (1923), pp. 55 ff., 161 
ff.; Bustamante, Droit International Public, Vol. I (1934), pp. 4, 9, 136; Oppenheim, 
International Law (3rd ed., 1920), Vol. I, pp. 2, 17-19, 456-463; Lawrence, The Prin- 
ciples of International Law (6th ed., 1915), p. 72 f.; Schwarzenberger, A Manual of 
International Law (1947), pp. 35, 53 f.; same, International Law (2d ed., 1949), pp. 75, 
78 ff., 161 ff.; Borchard, Diplomatic Protection of Citizens Abroad (1915), pp. 16-18, 
29 ff., 354, 355 ff.; Fenwick, International Law (2d ed., 1934), pp. 32 ff., 86 f., 189 ff.; 
Hershey, The Essentials of International Public Law and Organization (1927), pp. 157, 
n. 2, 347; same, Essentials of International Public Law (1912), p. 92. 

For tacit acceptance of this doctrine in this school see, e.g., A. Zorn, Grundziige des 
Volkerrechts (2d ed., 1903), p. 26 ff.; Jellinek, System der subjektiven 6ffentlichen 
Rechte (2d ed., 1905), pp. 324-329; Ullmann, Vélkerrecht (2d ed., 1908), pp. 88 ff., 
253 ff., 311, 344 ff.; E. Kaufmann, Das Wesen des Volkerrechts und die clausula rebus 
sic stantibus (1911), pp. 140-144; same, ‘‘Régles générales du droit de la paiz,’’ 54 
Hague Recueil (1935), pp. 320 ff.; Heilborn, ‘‘ Die Subjekte des Vélkerrechts,’’ in II 
Strupp’s Wérterbuch des Vélkerrechts und der Diplomatie (1925), p. 684 ff.; Kraus, 
‘*Systéme et fonctions de traités internationauz,’’ 50 Hague Recueil (1934), p. 317 ff.; 
Walz, ‘‘Les rapports du droit international et du droit interne,’’ 61 Hague Recueil 
(1937), pp. 387 ff., 409; Schoen, ‘‘Zur Lehre von den Subjekten des Vélkerrechts,’’ 23 
Zeitschrift fiir Vélkerrecht (1939), pp. 418, 436; Hold-Ferneck, Lehrbuch des Vélker- 
rechts, Vol. I (1930), p. 251; de Louter, Le Droit International Public Positif (1920), 
Vol. I, pp. 1 ff., 11, 160, 163 ff., 168, 259 ff.; Vol. II, p. 1 ff.; Hammarskjéld, ‘‘La 
neutralité en général,’’ III Bibliotheca Visseriana (1924), pp. 53-141, esp. p. 113 f.; 
Despagnet, Cours de Droit International Public (3rd ed., 1905), pp. 79, 361 ff.; Renault, 
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Il. OBJECTIONS TO THE OBJECT THEORY 

This theory has been rejected on one occasion as illogical on the ground 
that the individual can be neither subject nor object of a law that deals 
exclusively with states.*~’ Sometimes it has been said, further, that this 
doctrine is not only odd, but illogical or unrealistic, and immoral because 
it treats an entity which is in fact a person, which is recognized as a person 
by all advanced municipal legal systems, and which is the end of all law, as 
a mere thing in international law. More frequently, however, and espe- 


cially in recent years, this theory has been deemed illogical and unreal or 


illogical and immoral on the ground that, as the persons behind the state, 
individuals are not objects but the sole, the real, the indirect, or the ulti- 
mate subjects of international law.’ Some of these critics have intimated, 
moreover, that the object doctrine is detrimental to the democratic concep- 
tion of the state, to the objective or positive character of international law, 


‘*De l’application du droit pénal aux faits de guerre,’’ 25 Revue Générale de Droit 
International Public (1918), pp. 5-29; Redslob, Histoire des Grands Principes du Droit 
des Gens depuis l’Antiquité jusqu’d la Veille de la Grande Guerre (1923), pp. 13-15, 
538-543; Foignet, Manuel Elémentaire de Droit International Public (14th ed., 1929), 
pp. 1 ff., 57 ff.; de Visscher, ‘‘La responsabilité des états,’’ Il Bibliotheca Visseriana 
(1923), pp. 87-119; Phillimore, ‘‘ Droits et devoirs fondamentaux des états,’’ 1 Hague 
Recueil (1923), pp. 26-69, esp. p. 33; Williams, Chapters on Current International Law 
and the League of Nations (1929), p. 5 ff.; Holland, Lectures on International Law 
(1933), pp. 1 ff., 55, 61; Taylor, A Treatise on International Public Law (1901), p. 
211; Moore, A Digest of International Law (1906), Vol. I, p. 17; Hyde, International 
Law Chiefly as Interpreted and Applied by the United States (2d ed., 1945), Vol. I, pp. 
1 ff., 21 ff., 33 ff.; Garner, Recent Developments in International Law (1925), p. 25; Niel- 
sen, International Law Applied to Reclamations (1933), p. 8 f.; Briggs, The Law of 
Nations (1938), pp. 54, 63 ff., 156, 373, 496, 507, 519, 593; and cf. also Hudson, Cases 
on International Law (2d ed., 1936), pp. 17, 20. 

3 Gorotsev, ‘‘ La notion d’objet en droit international et son réle pour la construction 
juridique de cette discipline,’’ 6 Revue de Droit International et de Législation 
Comparée (3° Ser., 1925), pp. 177 ff., 183. He does so on the assumption that the term 
‘object of international law’’ can and does refer only to the end or subject-matter of 
this law rather than to the things which are the subject-matter of international rights 
and duties. 

4See, e.g., Krabbe, Die Moderne Staats-Idee (1919), pp. 275, 277 ff.; Politis, La 
Morale Internationale (1943), p. 84; Gorotsev, loc. cit., p. 181; Aufricht, ‘‘ Personality 
in International Law,’’ 37 American Political Science Review (1943), p. 231; Scelle, 
Droit International Public (1944), pp. 12 f., 16 f.; Lauterpacht, An International Bill 
of Rights (1945), pp. 5, 7; same, International Law and Human Rights (1950), pp. 5, 
47, 67-72; cf. also Fiore, International Law Codified (1918), pp. 32, 35, 38 ff., 105 ff.; 
de Brito, La Philosophie du Droit des Gens (1944), pp. 4 f., 13, 16 ff., 42, 81, 153 ff. 

5 See, e.g., Westlake, International Law (1910), p. 1 ff.; Kelsen, Das Problem der 
Souverdnitét und die Theorie des Vélkerrechts (1928 ed.), pp. 128, 130 ff., 159 ff.; 
Krabbe, op. cit., p. 278; Duguit, Legons de droit public général (1926), pp. 95 ff., 139 
ff.; Scelle, op. cit., p. 408 ff.; Lauterpacht, International Law and Human Rights, pp. 
5 f., 10, 40-45; Stowell, International Law (1931), p. 8 ff.; and cf., further, Ross, In- 
ternational Law (1947), p. 33. 
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and to the security, if not the very existence, of the international com- 
munity. For, they reason, this theory completely subordinates man to the 
state on the international legal and communal plane and, in so doing, pre- 
vents the enforcement of international law against the entity which, they 
allege, is the sole real subject of all legal obligation.® 

Most often, however, and at all times this doctrine has been rejected as 
not concordant with practice itself. It has thus been contended that indi- 
viduals are often the immediate addressees as well as the actual destinees 
and actual beneficiaries of international law. It has been claimed, further, 
that individuals are in addition frequently the possessors of rights and 
duties bestowed upon them by municipal law in conformity with, and as a 
result of, the law of nations. Hence, it has been argued, individuals are 
in practice often the bearers of rights conferred and of duties imposed upon 
them directly, indirectly, or derivatively by international law itself. For 
these reasons, these critics conclude, individuals are in practice not objects, 
but directly, indirectly, or derivatively subjects, of this law. As a rule they 
suggest further that this law confers such a status both upon the nationals 
of states and upon men as such. The proponents of these views insist, 
moreover, that the immediate international personality imputed by them 
to the individual becomes irrefutable in the case where men are both the 
direct addressees of this law and this law is enforced against them not by 
national, but by international, organs. They have intimated, additionally, 
that their views are further supported by the fact that states may become 
internationally liable or responsible for internationally condemned acts of 
men, and by the right and practice of states to advance international 
reclamations in behalf of individuals injured contrary to international 


law.’ For the various reasons stated, these critics have come increasingly 


6 See, e.g., Kelsen, op. cit., pp. 128, 161, 317 ff.; Krabbe, op. cit., p. 277; Scelle, op. 
cit., p. 408 ff.; Lauterpacht, op. cit., pp. 5 f., 10, 40 ff., 46; and cf., further, Brierly, 
The Outlook for International Law (1944), p. 109. 

7 See, e.g., Westlake, Chapters on the Principles of International Law (1894), p. 1 
f.; Kaufmann, W., Die Rechtskraft des Internationalen Rechtes (1899), pp. 1 ff., 18 
ff., 43 ff.; Krabbe, op. cit., pp. 272 ff., 278 ff.; Kelsen, op. cit., p. 162; same, ‘‘ Les 
rapports de systéme entre le droit interne et le droit international public,’’ 14 Hague 
Recueil (1926), pp. 231 ff., 281 ff.; same, Peace Through Law (1944), p. 69 ff.; Fauchille, 
Traité de Droit International Public, Vol. I (1922), p. 210 ff.; Politis, Les Nouvelles 
Tendances du Droit International (1927), pp. 55 f., 64 ff.; Spiropoulos, L’individu en 
Droit International (1928), passim; Seelle, op. cit., pp. 410 ff., 416 ff., 422 ff., 686 ff., 
691 ff.; Segal, L’individu en Droit International Positif (1932), passim; Ténékidés, 
L’individu dans Vordre Juridique International (1933), passim; Taube, ‘‘Das ‘Ende 
des alten Vélkerrechts’ und die Rechte des Einzelnen im internationalen Verkehr,’’ 2 
Volkerbund und Vélkerrecht (1935-1936), pp. 6 ff.; Verdross, Vélkerrecht (1937), pp. 
43 ff., 66 ff. (who then held, however, that men are otherwise objects of international 
law); Krylov, ‘‘Les notions principales du droit des gens (La doctrine soviétique du 
droit international),’’ 70 Hague Recueil (1947), p. 447 f.; Lauterpacht, op. cit., pp. 
9-12, 27-60 (summarizing opinions expressed by him on this subject between 1927 and 
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to argue, finally, that the object conception is based not upon practice, but 
upon erroneous premises regarding the nature of the state and the nature 
of international law.® 


Ill. Errect or THESE OBJECTIONS UPON THE OBJECT THEORY 


It seems to be generally assumed that these strictures have made little, 
if any, impression upon subjective positivist thought. This assumption is 
justified in view of the continued formal adherence of this school to its 
object theory. On the other hand, a closer scrutiny of subjective positivist 
literature also demonstrates that the growing force and articularity of 
these criticisms and the weaknesses of the object conception which they 
point up not only have caused the members of this school occasionally to 
express doubt and uncertainty concerning this doctrine, but have led them 
to modify their attitude regarding the individual in international law in a 
way which actually compromises the validity of this theory.® 

The moral stricture and defect of this theory thus caused the once 
prominent Dutch subjective positivist, de Louter, to concede in 1910 that 
the individual is not only an object, but also the final end, of international 
law.'® Similarly, the criticisms made of the object doctrine on the ground 
that individuals often derive personal benefits from this law in consequence 
of the international rights and duties acquired by states concerning them 
led the moderate German subjective positivist, Gareis, the Frenchman, 
Mérignhac, and the American, Borchard, to assert in 1901, 1907, and 1915, 
respectively, that the individual is not only an object, but also a usufructu- 
ary or a beneficiary, of international law.'' Again, the charge that their 
view of the position of the individual in international law is based not upon 
practice, but upon faulty conceptions of the nature of such law and of the 
nature of the state caused some subjective positivists, such as the German 


1950) ; Fenwick, op. cit., (3rd ed., 1948), p. 134 f.; and cf., further, Moreno, Derecho 
Internacional Piblico, Vol. I (1940), pp. 289-336; Ross, op. cit., pp. 109 f., 223 ff. 
Some of these criticisms were themselves in whole or in part provoked by the subjective 
positivist dissents discussed below. 

8 See, e.g., Kelsen, Problem, pp. 103 ff., 122 ff.; Krabbe, op. cit., p. 264 ff.; Scelle, 
op. cit., pp. 18 ff., 49 f., 408 ff.; Ross, op. cit., p. 12 f.; Lauterpacht, op. cit., pp. 4, 
6-9; and cf. also Spiropoulos, Théorie Générale du Droit International (1930), pp. i 
ff., 1 #f., 25 ff., 37 ff., 191 ff., 212 ff. 

® For this uncertainty and doubt see, e.g., Triepel, ‘‘ Les rapports,’’ loc. cit.; Borch- 
ard, ‘‘Respons?ility of States for Damage Done in Their Territories to the Persons and 
Property of Foreigners,’’ this JourNAL, Vol. 20 (1926), p. 741; Garner, ‘‘ Responsibility 
of States for Injuries Suffered by Foreigners within Their Territories on account of 
Mob Violence, Riots, and Insurrections,’’ Proceedings, American Society of International 
Law, Vol. 21 (1927), p. 50; Briggs, The Progressive Development of International Law 
(1947), p. 29 f. 

10 Op. cit. (note 2, supra), Vol. I, pp. 160, 259. 

11 Gareis, Vélkerrecht (1901), p. 148; Mérignhaec, Traité de Droit Public International, 
Vol. II (1907), pp. 69 ff., 73; Borchard, op. cit., p. 18. 
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jurist, Heilborn, to agree even before World War I that, contrary to the 
opinion then prevailing in their school, the law of nations is not necessarily a 
law of co-ordination or a law governing exclusively equal sovereign states.’? 
Implicitly these subjective positivists thus conceded that it is methodologi- 
cally erroneous to exclude the individual a priort from the subjects of 
international law on the basis of this view of this law alone as, they con- 
ceded, their school was then doing. Moreover, when the actual develop- 
ment of international law after World War I seemed to lend weight to the 
modifications of their attitude toward the individual in this law, these 
modifications came to be generally adopted in subjective positivism.’* <Ac- 
cordingly, at present the members of this school consider the individual to 
be not only an object, but also the final end, a beneficiary, and a potential 
subject of international law. 

As a school, subjective positivists do not, however, make the further 
concession that the individual is already, or in some ways, recognized as a 
subject of international law. Nevertheless the forces which led the school 
to make or accept the general modifications just noted have motivated an 


12 Heilborn, Grundbegriffe, pp. 18, 96 f. 

18 For the final end modification see, e.g., Garner, ‘‘La reconstruction du droit inter- 
national,’’ 28 Revue Générale de Droit International Public (1921), p. 413 ff.; Ralston, 
Democracy’s International Law (1922), p. 10 ff.; Heilborn, ‘‘ Die Subjekte,’’ loc. cit., 
p. 685 f.; Eagleton, The Responsibility of States in International Law (1928), p. 221; 
Séfériadés, ‘‘ Principes généraux du droit international de la paiz,’’ 34 Hague Recueil 
(1930), p. 292 ff.; Dunn, ‘‘The International Rights of Individuals,’’ Proceedings, 
American Society of International Law, Vol. 35 (1941), p. 14 ff.; Briggs, remarks, 
ibid., Vol. 40 (1946), p. 40; Schwarzenberger, Manual, p. 35. (The statement in the 
fifth edition of Oppenheim’s International Law to this effect is not that cf Oppenheim 
himself, but of that edition’s editor, Lauterpacht. See this edition, Vol. I, p. 504.) 

For the beneficiary doctrine see, e.g., Hyde, op. cit., Vol. I, pp. 36-40; Vol. IT, p. 
873, and cf. also the first edition of this work, Vol. I, pp. 464 ff., esp. p. 465; Kraus, 
loc. cit., pp. 373 ff., 379; Strupp, ‘‘ Régles,’’ loc. cit., p. 263 ff.; E. Kaufmann, ‘‘ Régles,’’ 
loc. cit., p. 324; Walz, loc. cit., p. 381 ff.; Freeman, remarks, Proceedings, American 
Society of International Law, Vol. 35 (1941), p. 19 f. (who would, however, limit the 
scope of this doctrine); Briggs, The Progressive Development of International Law, 
p. 29; Schwarzenberger, International Law, pp. 75-77; cf. also Salvioli, ‘‘ Les régles 
générales du droit de la paizx,’’ 46 Hague Recueil (1933), p. 41, on this development. 

For the potential subject modification see, ¢.g., Cavaglieri, ‘‘I soggetti del diritto 
internazionale,’’ 17 Rivista di Diritto Internazionale (1925), pp. 18-32, 169-187; Liszt- 
Fleischmann, Vélkerrecht (12th ed., 1925), pp. 85 ff., 221 ff.; Heilborn, Die Stellung des 
Menschen im Vélkerrecht (1927), passim; Knubben, op. cit., p. 425 ff.; Streit, ‘‘La 
conception du droit international privé,’’ 20 Hague Recueil (1927), p. 30 ff.; Spiro- 
poulos, L’individu en Droit International (1928), pp. 33 ff., 66; Anzilotti, op. cit., pp. 
1 ff., 41 ff., 111 ff., 121 ff.; Romano, Corso di Diritto Internazionale (1929), p. 71 ff.; 
Strupp, op. cit., pp. 1 ff., 103; Siotto-Pintor, ‘‘Les sujets du droit international autres 
que les états,’’ 41 Hague Recueil (1932), pp. 251-361, esp. pp. 267 ff., 274 ff.; Strupp, 
“‘Régles,’’ loc cit., pp. 463 ff., 465; Basdevant, ‘‘Régles générales du droit de la paia,’’ 
58 Hague Recueil (1936), pp. 475 ff., 528 f.; Schoen, loc. cit., pp. 411-448; Schwarzen- 
berger, Manual, pp. 1 ff., 35. 
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as yet relatively small but growing number of its members to make even 
this concession. Some of these jurists have thus admitted that individuals, 
and not states, are the real subjects of international law; '* that individuals 
are directly or indirectly subjects of this law insofar and to the extent 
that states enforce it as such or as part of their municipal law against 
them within their respective jurisdictions; ‘'® and that individuals possess 
a mediate international personality or an international law indigenate 
insofar and to the extent that they obtain personal advantages from this 
law as the nationals of one of the states members of the international com- 
munity.’® Indeed, on one occasion it was even argued by a member of 
this school in answer to some of the criticisms of its object conception 
that, in instances such as piracy, breach of blockade, carriage of contraband, 
the black or white slave trade, damage to submarine cables, and technical 
or quasi-piracy, individuals are the subjects both of national and of inter- 
national law. For, this argument continues, the duty of the individual to 
abstain from these acts is not only a national, but a ‘‘national international- 
municipal duty’’ or an obligation imposed upon men both by national and 
by international law.'* The principle underlying this contention seems to 
be endorsed, moreover, by another member of this school in view of his 


claim that the law of nations assumes the characteristics of a ‘‘national- 


international law’’ so long as it is only incorporated in, rather than also 


transformed into, municipal law and is enforceable as such a law within 


states both against the organs and the subjects of the countries concerned.'® 


The concession most often and most continuously made by members 


of this school regarding the possession of an international personality by 


men, however, is that individuals are not always objects, but occasionally 


subjects, of international law because this law sometimes immediately con- 


fers rights and imposes duties also upon them. Thus, in response to 


criticism of the doctrine that the individual is not, and cannot be, a subject 
of international law by non-subjective positivists such as Westlake in 
England and W. Kaufmann in Germany, the German subjective positivist, 


14 See, e.g., Mérignhae, op. cit., Vol. II, p. 171 f.; Despagnet, op. cit., p. 544; Ralston, 
op. cit., pp. 14 f., 24; Gorotsev, loc. cit., p. 181; Akzin, ‘‘Les sujets du droit inter- 
national,’’ 4 Revue de Droit International (1929), p. 488; Hambro, ‘‘ Individuals be- 
fore International Tribunals,’’ Proceedings, American Society of International Law, 
Vol. 35 (1941), p. 23; Dunn, loc. cit., p. 14. 

15 See, e.g., Diena, ‘‘ L’ individu devant l’autorité judiciaire et le Droit international,’’ 
16 Revue Générale de Droit International Public (1909), p. 57 ff.; Bilfinger, ‘‘ Les bases 
fondamentales de la communauté des états,’’ 63 Hague Recueil (1938), p. 134. 

16 See, e.g., Mérignhae, op. cit., Vol. II, p. 171; Rivier, Principes du Droit des Gens 
(1896), Vol. I, p. 13; Gareis, op. cit., pp. 148-152; Liszt, Vélkerrecht (4th ed., 1906), 
p. 112. 

17 Adler, ‘‘tUber die Verletzung volkerrechtlicher Pflichten durch Individuen,’’ 1 
Zeitschrift fiir Volkerrecht (1907), pp. 614-618. 

18 Walz, loc. cit., pp. 381 ff., 443 ff. 
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von Liszt, coneeded as early as 1906 that the first faint beginnings of an 
international personality of the individual could be discerned in the regu- 
lations of some international bodies such as the now defunct European 
Danube Commission.'® Moreover, a similar concession was made in 1907 
in response to the same pressures by another German subjective positivist, 
Rehm, with respect to the position of individuals under the law of piracy, 
of blockade, and of contraband.*° Further, this opinion was endorsed in 
1912 by Schiicking, still another and then internationally known German 
member of this school. Moreover, this jurist then argued in addition that 
individuals possess international rights and duties also under the Conven- 
tion regarding the Rights and Duties of Neutral Powers and Persons, and 
the Convention concerning the Establishment of an International Court 
of Prize signed in 1907 at The Hague.** Indeed, this convention and the 
Washington Treaty of 1907 concerning the Establishment of a Central 
American Court of Justice caused even the formulator of the object theory, 
the German jurist Heilborn, to admit in 1912 that in the two cases men- 
tioned individuals are not objects, but third-party beneficiaries or subjects 
of international rights.*? As a matter of fact, and quite contrary to the 
object theory then formulated by him, this jurist had already suggested 
in 1896 that the ‘‘international organs’’ of states, such as their heads or 
their wartime military commanders and their legitimate combatants in 
war, derive some of their ‘‘competences’’ not from the municipal laws of 
their countries, but directly from international law itself.** 
Furthermore, since World War I this dissent has been endorsed by other 
members or apparent members of the subjective positivist school. Since 
then this dissent has thus been embraced by, among others, the Frenchmen, 
Dumas, Mérignhac, Lemonon, and Basdevant ; the Germans, Wehberg, Isay, 
Ebers, and Schoen; the Italians, Cavaglieri, Romano, Siotto-Pintor, Pal- 
lieri, Rocco, and Musso; the Poles, Rundstein, Berezowski, Korowicz, and 
Lachs; the Belgian, Hostie; the Canadian, Bellot; the former German and 
now Swedish ressortissant, Bauer; the Norwegian, E. J. Hambro, Jr.; the 
then Lithuanian, Akzin; the British, Bartlett and MeNair; and the 
Americans, Garner, Finch, Borchard, N. Hall, Eagleton, Jessup, Dunn and 
King. Moreover, as a group rather than as individuals, and often in line 
with views expressed first by their critics, these jurists have extended this 
concession to other and newer international law situations involving or al- 
legedly involving individuals. As a group rather than as individuals they 
have extended it thus to criminal violations of the international laws of war 


19 Liszt, op. cit., pp. 41, note 2, 144 ff. 
20°*Untertanen als Subjekte volkerrechtlicher Pflichten,’’ 1 Zeitschrift fiir Vélker- 
recht (1907), pp. 53-55. 
*1 Der Staatenverband der Haager Konferenzen (1912), p. 141. 
*2 Grundbegriffe des Vélkerrechts, p. 96 f. 
°3 Das System des Vélkerrechts, pp. 143, 171. 
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and of the laws of humanity insofar as they are part of the said laws of war; 
to recourse to criminal or aggressive wars and to participation or collabora- 
tion in them; to access of individuals to international courts such as the 
Mixed Arbitral Tribunals created by the Peace Treaties of 1919-1920 or by 
the German-Polish Geneva Convention of 1922 and to the protection of pri- 
vate rights by these conventions and tribunals; to persons violating the 
customary or conventional rules of international law outlawing slavery and 
the slave trade and to individuals protected by these treaties and laws; to 
the group or individual rights of members of minorities, of inhabitants of 
mandated territories, and of stateless refugees under the minorities, man- 
dates, and refugee agreements and declarations concluded or issued after 
World War I; to submarine officers and crews violating the provisions of the 
abortive Treaty of Washington of 1922 condemning unrestricted submarine 
warfare as piracy; to the alleged rights and obligations of representatives 
of states or of international organs and of private persons under the custom- 
ary or conventional international laws relating to the privileges and im- 
munities of diplomatic, consular, or international agents; to the traditional 
international law situation of merchant marine captains; to persons en- 
gaged in, or protected against, the internationally prohibited traffic in 
drugs and arms; to possession and exercise by individuals of treaty options 
regarding residence and nationality; to rights accruing to certain Polish 
railway employees under the German-Polish Railways Agreement of 1921, 
and to the status of individuals under the regulations of a host of past, 
present, and proposed international agencies.** Indeed, one of these writers, 


24 Dumas, Les sanctions pénales de crimes allemands (1916), passim; Mérignhac, 
‘*De la sanction des infractions au droit des gens commises, au cours de la guerre 
européenne, par les empires du centre,’’ 24 Revue Générale de Droit International Public 
(1917), p. 5 ff.; Mérignhae et Lemonon, Le Droit des Gens et la Guerre de 1914-1918 
(2 vols., 1921), passim, esp. Vol. II, p. 563 ff.; Basdevant, loc. cit., p. 528 f.; Isay, 
““Die Zustandigkeit der Gemischten Schiedsgerichte,’’ 53 Juristische Wochenschrift 
(1924), Vol. I, p. 596 f.; same, ‘‘ Die Stellung des Menschen im Volkerrecht,’’ 53 ibid., 
Vol. II, p. 1317 f.; remarks of Ebers and Isay in Mitteilungen der Deutschen Gesell- 
schaft fiir Volkerrecht (1926), pp. 38 ff., 98; Schoen, loc. cit., pp. 411 ff., 431 ff.; 
Cavaglieri, ‘‘I soggetti,’’ loc. cit., pp. 18 ff., 169 ff., 186 f. (contra Cavaglieri, ‘‘ Régles,’’ 
loc. cit., p. 318 ff.) ; Romano, op. cit., p. 71; Siotto-Pintor, loc. cit., p. 346 ff.; Pallieri, 
Diritto Internazionale Pubblico (1937), p. 277 ff.; Rocco, Sistema di Diritto Inter- 
nazionale (1938), p. 32 ff.; Musso, L’Individuo e le Minoranze come Soggetti del Diritto 
Internazionale (1937), pp. 17 ff., 40, 75 ff.; Rundstein, ‘‘Z’arbitrage internationale en 
matiére privée,’’ 23 Hague Recueil (1928), pp. 347 ff., 363 ff.; Berezowski, ‘‘ Les sujets 
non-souverains du droit international,’’ 65 Hague Recueil (1938), pp. 5-82, esp. pp. 6-20; 
Korowicz, ‘‘ La personnalité internationale de UVindividu d’aprés la Convention relative 4 
la Haute Silésie (1922-1937),’’ 6 Revue Internationale Francaise du Droit des Gens 
(1938), pp. 5 ff., 23; Lachs, War Crimes (1945), passim; Hostie, ‘‘ Examen de quelques 
régles du droit international dans le domaine des communications et du transit,’’ 40 
Hague Recueil (1932), p. 488 ff.; same, ‘‘ Les affaires de communication devant la Cour 
Permanente de Justice Internationale,’’ 22 Revue de Droit International (1938), pp. 105- 
156, esp. pp. 138-150; Bellot, ‘‘War Crimes and War Criminals,’’ 36 Canadian Law 
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Akzin, asserted in addition not only that the law of nations confers upon 
individuals a right to internationally acceptable or approved procedures 
when they are tried by national courts for offenses against this law, but he 
even suggested that this law bestows directly upon individuals, if not all of 
the rights and duties created by it in their favor or to their detriment, then 
at least such of those obligations and rights which a state fails to confer 
upon them in its municipal laws.** Paradoxically, the view that the mem- 
bers of a national minority possess singly or in groups rights immediately 
under international law came to be shared at times by some of those sub- 
jective positivists who, like the Germans, Dietze or Walz, condemned its 
application to the isolated individual or to the national of a country as an 
‘individualistic fabrication of equality’’ or as a ‘‘denationalization of 
man,” * 

Subjective positivists assume, however, that these modifications of their 
attitude toward the individual in the law of nations are not conflicting, but 
compatible, with their object conception. For, they argue, the designation 
of the individual as the final end of this law characterizes only a teleological, 
and not a juridical, relation between him and this law which, they add, 
can only be, and is, juridically realized through the object technique. They 
declare further that as a beneficiary of international law the individual is 
not the subject of the right from which he benefits, but merely the bearer of 
the interest protected by it and that, for this reason, his beneficiary standing 
in this law represents but the positive facet of his object position in it. 
They intimate, moreover, and quite rightly so, that the designation of the 
individual as a potential subject of this law refers to a future contingency 
and not to a present fact. They assume, similarly, that insofar as the 


Times (1916), pp. 754 ff., 876 ff.; 37 ibid., (1917), p. 9 ff.; same, ‘‘ War Crimes, Their 
Prevention and Punishment,’’ 2 Transactions of the Grotius Society (1916), p. 31; Bauer, 
Die Kriegsverbrecher vor Gericht (1945), passim; Hambro, loc. cit., p. 22 ff.; Akzin, 
Les Problémes Fondamentaux du Droit International Public (1929), p. 121 ff.; same, 
‘*Les sujets,’’ loc. cit., pp. 451 ff., 483 ff.; Bartlett, ‘‘ Liability for Official War Crimes,’’ 
35 Law Quarterly Review (1919), p. 177 ff.; MeNair, ‘‘Collective Security,’’ 17 British 
Yearbook of International Law (1936), p. 160 f.; Garner, ‘‘ Punishment of Offenders 
against the Laws and Customs of War,’’ this JouRNAL, Vol. 14 (1920), p. 70 ff.; Finch, 
‘‘The Nuremberg Trial and International Law,’’ ibid., Vol. 41 (1947), p. 20 ff.; 
Borchard, ‘‘ Responsibility of States,’’ loc. cit., p. 740 f.; N. Hall, ‘‘The Individual in 
International Organization,’’ 28 American Political Science Review (1934), pp. 276-287 ; 
Eagleton, op. cit., p. 40 f.; same, ‘‘ The Individual in International Law,’’ Proceedings, 
American Society of International Law, Vol. 40 (1946), pp. 22-29, and cf. also comments 
thereon, ibid., pp. 29-50, especially remarks of Finch and King at pp. 38-40; Jessup, 
A Modern Law of Nations (1948), p. 9 ff.; Dunn, loc. cit., p. 14 ff. 

25 ** Les sujets du droit international,’’ loc. cit., pp. 488 f., 489, note 50; Problémes 
Fondamentauz, p. 121 ff., 162 ff. 

26 Dietze, ‘‘ Europa als Einheit,’’ 20 Zeitschrift fiir Vélkerrecht (1936), pp. 290 ff., 
319 ff.; Walz, ‘‘ Minderheitenrecht oder Volksgruppenrecht,’’ 3 Vélkerbund und Vélker- 
recht (1936-1937), p. 594 ff. 
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dissents in question are significant at all, they only illustrate the maxim 
that exceptions confirm the rule. 

On the other hand, subjective positivists do not recognize the individual as 
the final end of the law of nations because he is an object of the international 
rights and duties of states. Rather, they assign him this standing in their 
system because, they, too, have come to recognize that individuals are the 
only natural persons and, as such, the ultimate units of every society and 
the ultimate subjects of all law. Similarly, these jurists do not, and need 
not, call the individual a beneficiary of international law merely because 
states have international rights and duties concerning him. Rather, they 
admit him to be a beneficiary of this law because he derives personal benefits 
from it in consequence of the international rights held by states in his 
favor. Again, these jurists do not say that, as an object of international 
law, the individual is a potential subject of this law. On the contrary, they 
consider him to be a potential international person in his natural capacity, 
1.€., aS a person in fact. Thus, with each of these designations these jurists 
do not describe an impersonal or object standing of the individual in inter- 
national law or an internationally regulated subject-object relationship 
between him and states. Rather, with these characterizations they assign 
to the individual a personal standing in this law or depict, as in the case of 
the beneficiary standing, an internationally regulated personal or subject- 
subject relation between the individual and the state.*’ Indeed, as its 
object the individual cannot be the final end, a beneficiary, and a potential 
subject, of international law. For the technical term ‘‘object’’ refers in 
law to means and not to ends; to things and not to persons; to passive 
and not to active entities.*= On the other hand, the terms ‘‘final end,’’ 
‘*beneficiary,’’ and ‘‘ potential subject’? may, and usually do, refer in law 
to persons, and not to things.*® Accordingly, insofar as the individual is 
said to be the final end, a beneficiary, and a potential subject of inter- 
national law, he is in fact deemed to be recognized as a person by this law. 
These designations thus do not, and, indeed, cannot, merely portray the 


27 This seems to be admitted by Fenwick (op. cit., 3rd ed., pp. 133-135), but Fenwick 
is here no longer a subjective positivist. (Cf. ibid., pp. 30-32, 133-135.) This also 
seems to be the reason why the strict subjective positivist at one time avoided the use of 
these terms even though he admitted most of the facts upon which these terms are based. 
See, e.g., Triepel, op. cit., p. 20 ff.; Heilborn, System, pp. 64 ff., 417; Anzilotti, op. cit., 
p. 121 ff.; Oppenheim, op. cit. (3rd ed.), Vol. I, p. 457 ff. 

28 See note 2 above, especially Heilborn, System, pp. 63, 78 f., 110, and cf., further, 
Carnazza-Amari, Traité de Droit International Public, Vol. I (1880), p. 371 f.; Holland, 
Jurisprudence (9th ed., 1900), p. 93 ff.; Bouvier’s Law Dictionary (1928 ed.), p. 865; 
Pollock, A First Book of Jurisprudence (1911), p. 127 ff.; Sauer, Juristische Methoden- 
lehre (1940), p. 441 ff. 

29 See, e.g., Oppenheim, op. cit. (5th ed.), Vol. I, p. 504; Webster’s Collegiate Dic- 
tionary, s.v. beneficiary; Black’s Law Dictionary, s.v. beneficiary; Salvioli, loc. cit.; 
Lauterpacht, ‘‘ The Subjects of the Law of Nations,’’ 64 Law Quarterly Review (1948), 
p. 97; Cavaglieri, ‘‘ Régles,’’ loc. cit., p. 319. 
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positive facets of the object position of the individual in this law, as they are 
made out to do. On the contrary, each of these designations actually con- 
flicts with this conception. Each of them, consequently, actually com- 
promises the validity of this theory. 

Furthermore, this consequence attaches also to the subjective positivist 
concession regarding the direct international personality of men. For 
the wide and significant proportions which this dissent has now assumed 
would seem to place it beyond the pale of the maxim that exceptions confirm 
the rule. Moreover, the fact that a considerable number of subjective 
positivists, including some very prominent ones, attribute such a personality 
to individuals in so many and diverse situations raises the question why the 
individual should not be generally regarded as a person in international 
law. For upon analysis it will be found, as it will appear below, that these 
jurists themselves often indirectly admit that the individual depends for 
his allegedly international rights and duties no less upon the state and its 
law than he does for the rights and duties admittedly accruing to him under 
municipal law in consequence of his being an object of international law. 
The difference between his alleged abnormal international law situation and 
his assumed normal international position is thus, in practice, merely a 
difference of form and of procedure rather than one of substance. Indeed, 
it is this lack of any fundamental distinctions between his alleged abnormal 
and his assumed normal international positions which has led, and still 
causes, subjective positivists to assert as a school that the individual is never 
a subject, and always an object, of international law. Similarly, it is this 
lack of any basic distinguishing criteria between these international law 
situations of individuals which has motivated and continues to incline many 
non-subjective positivists to declare that the individual is always a subject, 
and never an object, of this law. This dissent detracts thus from the 
validity of the object conception not only by making important and wide- 
spread exceptions to it but by impugning at the same time the general 
validity of this theory. 


IV. ANALYSIS OF THE OBJECT THEORY AS SUCH 


Contemporary subjective positivism adheres thus to mutually conflicting 
views regarding the individual in international law. Conceivably this 
conflict could be solved, however, either by reverting to the original position 
of this school on the issue or by rejecting this conception altogether. The 
first of these solutions is, however, juridically impossible. For even if it 
should be conceded that the object theory is not subject to the charges 
brought against it in the past, a closer reading of these strictures shows that 
they are directed not against this theory as such, 7.e., as an affirmative 
determination of the international standing of individuals, but rather 
against the denial of an international personality to men which is really 
not part of, but antecedent to, this doctrine. Analysis of the doctrine 
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demonstrates, however, that it contains, as such, purely legal defects one of 
which, it is submitted, is fatal to its juridical validity. 


(1) The object theory and the individual in the international community 


The first of these flaws is that this doctrine implies a solution to the prob- 
lem of the standing of the individual in the international community which 
is not only juridically meaningless but contrary to the position now actually 
assigned to the individual by this school. For, according to subjective 
positivism, the international community is the community constituted by 
international law.*® As an object of this law the individual must, therefore, 
be also an object of this community. But by its very nature an object or 
thing cannot possess membership of any kind in any community. Indeed, 
this implication of their object conception is confirmed by the original and 
continued denial by this school of any kind of membership by the individual 
in such community. On the other hand, more recently subjective positivists 
have come to admit, as we have seen, that the individual is the final end 
even of international law because he is the ultimate unit of every society.*! 
Actually, therefore, they would now seem to consider him also the ultimate 
member of the international community. Formally, these jurists thus 
assign to the individual a position in the international community which 
is not only juridically meaningless but conflicts at the same time with the 
standing they now actually impute to him in this community. 


(2) The object theory and the nationality link 


Secondly, this theory also provides an inadequate description of the stand- 
ing of individuals under international law. For among other things this 
doctrine asserts, as we have seen, that only nationals of states can be or are 
objects of international rights and duties and that, as such objects, these 
persons can be or are protected by this law only against countries other 
than their own. These assumptions are apparently grounded on the belief 
of this school that the international community is but a society of states 
and on its assumption that the customary rule of international law regard- 
ing the nationality of claims implies that states may or can mediate only 
their own nationals to this community and its law.*? At the same 
time these jurists concede that interest, and not membership in the state, 
determines which persons a state will make objects of its international rights 
and duties.** They admit, further, that the rule regarding the nationality 
of claims can be, and sometimes is, varied by agreement among nations.” 


30 See note 2 above. 31 See notes 10 and 13 above. 

32 An assumption which led Heilborn to argue that states proceed against pirates or 
stateless slave traders not under international law, but under the law of self-help, much 
as they would against noxious wild beasts. System, p. 84 f. 

38 See, e.g., Oppenheim, op. cit. (3rd ed.), Vol. I, p. 456; Kraus, loc. cit., p. 374. 

34 See, e.g., Oppenheim, op. cit., Vol. I, p. 460 ff.; Schwarzenberger, International Law, 
p. 162 f. 
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They agree, moreover, that in practice the countries members of interna- 
tional society have at times made persons other than their own nationals 
objects of their international obligations and rights and that, in practice, 
these states have occasionally protected these individuals in this way even 
against the state of their own nationality.*® Contrary to their own formal 
claims,** these jurists thus concede that neither reason nor practice makes 
integration of the individual into the states governed by international law 
a condition sine qua non of his becoming or being an object of international 
law, but that mediation by these states to this law is sufficient to accomplish 
this aim. They admit, further, that neither logic nor experience prevents 
protection of the individual as an object of international law against any 
country, including his own. For these reasons, their object theory is a 
juridically inadequate description of the standing of men in this law 
itself. 


(3) Form and content of the object theory 


Thirdly, and above all, this doctrine suffers from an internal contradic- 
tion between its form and its content which makes it juridically not only 
an inadequate, but an untenable, description of the international situation 
of men. For according to its formal meaning this theory signifies, as we 
have seen, that as an object the individual is not a person but a thing from 
the point of view of international law. On the other hand, in their de- 
scription of the object position of the individual in this law, subjective 
positivists generally admit that the individual frequently possesses rights 
and duties under municipal law in accordance with, and in consequence 
of, international law. One of the elements of a legal right is, however, a 
legally protected interest. Moreover, a duty is legally prescribed conduct.* 
To say that the individual has municipal rights and duties in conformity 
with, and in consequence of, the law of nations is to say, therefore, that 
the individual is the possessor of internationally protected interests and is 
the author of internationally regulated conduct. But if one of the elements 
of a right is a legally protected interest and if a duty is legally prescribed 
conduct and if, further, the possession of rights and duties constitutes 
personality in law, as it is now generally agreed,** then the possession of 
legally protected interests and the performance of legally prescribed acts are 


35 The regulation of piracy, of the slave trade, and of slavery, as well as the protection 
of minorities, of the inhabitants of mandated or trust territories, and, more recently, of 
the human rights of the nationals of certain former Axis countries, provide random 
examples of these principles. 

86 The belief that the object theory requires integration into, rather than mediation 
by, the state seems to be shared also by the critic of this doctrine. See, e.g., Aufricht, 
loc. cit. 

87 On this definition of a right and duty see, e.g., Jellinek, op. cit., p. 44; Paton, op cit., 
p. 206 ff.; Ross, op. cit., p. 96. 

38 See note 2 above and cf. Paton, op. cit., p. 249 f. 
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among the characteristics of persons, and not of things, in the law. Conse- 
quently, with the attribution to individuals of municipal rights and duties 
according to, and as a result of, the law of nations, subjective positivism im- 
putes to individuals personal, and not thing, characteristics also from the 
point of view of this law. Indeed, this consequence of such attribution is at 
times inadvertently confirmed by the defender of the object theory himself. 
For even such a jurist will at times specifically concede that individuals pos- 
sess municipal rights and duties because states have international rights and 
obligations in their favor or to their detriment.*® He will, moreover, often 
agree that the law of nations is the ‘‘ material background”’ or the ‘‘ material 
source’’ of these private obligations and rights.*° For these reasons, he 
will sometimes observe distinctly that the interests protected by these rights 
are the ‘‘internationally protected interests’’ of individuals *' and that the 
acts proscribed by these duties are acts of individuals which possess an 
‘‘internationally illegal character’’** or which constitute ‘‘international 
delicts’’ or ‘‘international crimes.’’** Further, on these same grounds this 
jurist will occasionally even admit that these rights and duties of in- 
dividuals are the ‘‘international’’ obligations and rights of individuals; * 
that the possession of these rights and duties confers upon individuals a 
‘*status’’ under international law; *° or that their possession marks them 
‘‘in some ways the destinees of these international stipulations made in 
their favor.’’*® Not infrequently this jurist will warn, moreover, that 
the possession of these rights and duties does not mean that individuals 
‘‘profit directly’? from international law or that individuals become 
thereby ‘‘directly’’ or ‘‘direct subjects’’ of this law.** Even he thus 


39 See, e.g., Jellinek, op. cit., p. 324 ff.; Heilborn, System, p. 64 ff.; Triepel, op. cit., 
pp. 20, 289 ff.; Briggs, The Progressive Development of International Law, p. 29, 

40 See, e.g., Oppenheim, op. cit., Vol. I, p. 457; Dickinson, ‘‘ L’interprétation et l’ap- 
plication du droit international dans les pays Anglo-Américains,’’ 40 Hague Recueil 
(1932), p. 309 ff. Cf. further, Heilborn, Grundbegriffe, p. 89 f. 

41 Kraus, loc. cit., p. 373 ff. 

42 Hyde, op. cit., Vol. I, pp. 33-36, 767 f.; Vol. II, pp. 891 f., 2159, 2213; and cf. first 
edition of this work, Vol. I, pp. 410, 478 f.; Vol. II, pp. 630, 680. See, further, Eagle- 
ton, op. cit., p. 40 f. 

43 See, e.g., Liszt, op. cit., p. 190; Garner, op. cit., p. 29. The same impression is 
conveyed when Schwarzenberger refers to war criminals as ‘‘rather disreputable objects 
of international law’’ (op. cit., p. 79). For the object of a right or duty is neither 
reputable nor disreputable; it is just a thing. 

44 See, e.g., Hershey, op. cit., p. 157. 

45 See. e.g., Pfankuchen, A Documentary Textbook of International Law (1940), p. 
47. Cf. also Meier (op. cit., p. 19 ff.), Aufricht (loc. cit.), and Akzin (loc. cit., p. 489), 
who seem to contend that the object standing constitutes itself an international status. 

46 Kaufmann, loc. cit., p. 324. 

47 Cf., e.g., de Louter, op. cit., Vol. I, pp. 160, 163; Heilborn, System, p. 64 f.; 
Kaufmann, loc. cit. 

48 See, e.g., Bustamante, op cit., Vol. I, p. 136; Oppenheim, op. cit., Vol. I, p. 18. In- 
deed, this consequence of such attribution is confirmed by the very doctrines upon which 
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concedes occasionally that the possession of these municipal rights and 
duties imputes to individuals personal, and not thing, characteristics in 
this law. Indeed, he admits this implication of his attribution of such 
municipal rights and obligations to individuals even generally with his 
beneficiary doctrine noted above, since this doctrine predicates, we have 
seen, that the individual has such rights because he is the subject of in- 
ternationally protected interests. With the attribution of these rights and 
obligations to individuals as objects of international law subjective positiv- 
ism pours thus in this instance a content into the object category which 
is logically incompatible with its form. Accordingly, with this attribu- 
tion it makes its object theory of the individual in the law of nations an 
internally conflicting and, as such, a logically invalid doctrine of the 
international situation of men. Furthermore, since this conflict be- 
tween the form and the content of this theory arises not from a mere 
logical misconstruction of the technical concept object of international law, 
but from the admitted fact that the individual possesses municipal rights 
and duties according to international law in practice, this defect makes this 
theory not only logically, but juridically, untenable as a definition of the 
international status of men. 


V. FOUNDATION OF THE OBJECT THEORY 


At present the theory that the individual is not a subject, but an object, 
of the law of nations is said to rest exclusively upon practice. Upon 
analysis this doctrine is, however, found to be contrary to practice. More- 
over, this paradox cannot be explained in terms of the charge that the 
object conception is based not upon practice, but upon erroneous premises 
regarding the nature of the state and the nature of international law. 
For these premises do not preclude this conception. They compel only the 
conclusion that the individual is not, or cannot be, a subject of international 
law in any conceivable sense of this term. This paradox is explained, how- 
ever, by the fact that as a positive conception the theory has its ultimate 
foundation in the erroneous assumption that the individual must be an 
object of international law if he is not a subject thereof. 

Examination of the argument behind this theory reveals, thus, that the 
German jurist, Heilborn, who formulated the theory in 1896, formulated 


these jurists would have to rely for its rebuttal, i.e., by their doctrine of the incorporation 
and transformation of international into municipal law and by the inverses of this doc- 
trine because reversing its formal results, their theory of the international responsibility 
of states for internationally injurious acts of individuals and their tenets of the inter- 
national protection by states of internationally guaranteed private interests and rights. 
For the theoretical and actual necessity for these docrines does not lie, as alleged, in the 
fact that the law of nations is a law between, and not also within, states. It lies, rather, 
in the fact, not formally but nevertheless actually conceded in this school, that this law in 
effect deals with individuals as persons and not as things. 


& 
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it only after he had stated that the individual must be either a subject or 
an object of international law.*® This assumption was made also by Triepel 
when he accepted the theory in 1899 and by the other subjective positivists 
who adopted this view explicitly after that date.°° But this assumption 
leads inescapably to the conclusion that the individual is, or must be, an 
object of international law as soon as he is found not to be a subject thereof, 
as is generally the case in subjective positivist thought. Accordingly, the 
validity of the object theory as such, 7.e., as a positive conception, depends 
ultimately upon the validity of this assumption rather than, as it seems to 
be sometimes assumed, upon the subjective positivist concept of the state 
and of international law. 

Yet none of the subjective positivists in question advance any specific 
argument or any concrete rule of international law in support of this 
articulate or inarticulate major premise of their object theory.*' On the 
contrary, they appear to rest it exclusively upon the juridical maxim 
tracing back at least as far as the Roman law that the entities governed by 
law are ruled by it either as the subjects or as the objects of the rights and 
duties defined by it.5* Tradition is, however, no necessary guarantee of the 
logical or practical validity of any juridical maxim, concept, principle, or 
rule. Indeed, in its relation to individuals the logical validity of the 
maxim in question was doubted, paradoxically, by Heilborn himself. For 
this jurist observed in the preface to the very volume in which he formu- 
lated, inter alia, the object conception of men in international law that 
the individual could conceivably be ‘‘either subject, or object, international 
organ, or yet something else’’ in this law.°* This judgment, moreover, 
is sustained by practice itself. For although municipal law follows, on 


49 System, pp. 63, 64 ff. On p. 63 Heilborn also concedes that the individual could, 
at least theoretically, be both subject and object of this law. See, further, note 53 
below. 

50 Triepel, op. cit., p. 20 ff., and cf., ¢.g., Oppenheim, op. cit., Vol. I, p. 460 ff.; 
Borchard, op. cit., p. 16 ff.; Fenwick, op. cit. (2d ed.), pp. 86 f., 177 ff.; Schwarzenberger, 
op. cit., pp. 71 ff., 161 ff. 

51 See notes 2, 49, 50 above. What is asserted at times is that international law has a 
rule regarding its subjects (cf., e.g., Anzilotti, op. cit., p. 133 f.; de Louter, ‘‘ L’avenir 
du droit international public,’’? 19 Revue Générale de Droit International Public (1912), 
pp. 282, 294; Redslob, op. cit., p. 11); that the general rules of this law neither define 
nor determine the subjects of it (Siotto-Pintor, loc. cit., p. 253), or that the practice of 
states stamps the individual an object, and not a subject, of this law (Schwarzenberger, 
Manual, p. 35). 

52 It is probably because of the time-honored character of this tradition that its validity 
is nowhere specifically analyzed or discussed, and that it is usually just acted upon. C7, 
e.g., Ledlie, Sohm’s Institutes of Roman Law (1907), p. 158 f.; Heilborn, System, p. 63; 
Triepel, op. cit., p. 20 f.; Holland, op. cit., pp. 76 ff., 85 ff.; Pollock, op. cit., Part I, Chs. 
IV-VIII. 

53 Op. cit., p. 3 (here as elsewhere, unless otherwise indicated, translations are those 


of the writer). 
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the whole, the maxim in question in its treatment of the entities governed 
by it, it also demonstrates anomalies such as the position of the slave in 
later Greek or Roman law or in the law of our Southern States prior to 
the Civil War and the position of the wife in the English Common Law 
which fall outside the subject-object dichotomy postulated in this tenet.*! 
Moreover, although the fact that the problem of the international standing 
of the individual is generally sought to be solved within the confines im- 
posed by this maxim seems to argue for the existence of a rule of inter- 
national law to this effect, no such rule is cited anywhere and the writer 
knows of none.** On the other hand, some non-subjective positivists, such 
as the once prominent French jurist, Pradier-Fodéré, or the late G. G. 
Wilson, have contended that men may possess a personality under this law 
which is not that of ‘‘international persons in the true [or proper] sense 
of this term’’ or that they have a ‘‘qualified status’’ in it.°° 

This view, although unique at first sight, seems to be shared far more 
widely than is commonly presupposed. For example, in its classical phase 
covering, roughly, the period between 1650 and 1789, subjective positivism 
itself claimed the individual to be neither a subject nor an object of inter- 
national law. At the same time it did not then deny that this law con- 
cerned itself likewise with men. It could be, therefore, and there are 
strong indications to support this view, that it regarded the individual to be 
neither a subject nor an object of this law, but the possessor of a status 
intermediate between these positions.*’ Indeed, this idea rather than the 
subject or object conception became express in early modern subjective 
positivism covering, roughly, the years between 1789 and 1890. For when 
the issue of the international standing of the individual became contro- 
versial in the latter half of this period, the members of this school asserted 
increasingly that the individual is not a subject of international law in the 
same sense as states. None of them then also claimed, however, that he is 


54 See, e.g., Partsch, Griechisches Biirgschaftsrecht (1909), p. 136 ff.; Sohm’s In 
stitutes of Roman Law, p. 165 f.; Holland, op. cit., p. 86 f.; Blackstone, Commentaries on 
the Laws of England (1825, Philadelphia ed.), Vol. I, p. 472 ff.; Code of Virginia 
(Richmond, 1849), pp. 253, 257, 458, 460, 461, 526, 543, 753 f., 787 f. (which is contrary 
to Dred Scott v. Sanford (1857), 19 How. 393), on this point. 

55 See, e.g., Salvioli, loc. cit., p. 40, for a specific claim that the problem of the in- 
dividual in international law must be solved in these terms. 

56 Pradier-Fodéré, Traité de Droit International Public Européen et Américain, Vol. 
I (1885), p. 120; cf. ibid., pp. 119 f., 153, and Vol. III (1887), p. 466; Wilson and 
Tucker, International Law (7th ed., 1917), pp. 60, 62 ff. 

57 See, e.g., Zouche, Juris et judicii fecialis, sive juris inter gentes, et quaestionum de 
eodem explicatio (1650) [Carnegie Reproduction and Translation], passim; Rachel, De 
jure naturae et gentium dissertationes (1676) [Carnegie Reprod. and Transl.], passim; 
Textor, Synopsis jure gentium (1680) [Carnegie Reprod. and Transl.], passim; Bynkers- 
hoek, Quaestiones juris publici libri duo (1737) [Carnegie Reprod. and Transl.], passim; 
same, De dominio maris (1744) [Carnegie Reprod. and Transl.], passim. 
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or must be, therefore, an object of this law.°® On the other hand, some of 
them held expressly that the individual is a dependent or a mediate sub- 
ject of this law insofar and to the extent that it contains provisions relating 
to his interests and conduct, and that these provisions are applied to him 
as such or as part of municipal law within states.°° Others, moreover, 
argued that membership of the individual in one of the countries partici- 
pating in the community instituted and governed by international law 
confers upon individuals a Vélkerrechtsindigenat or an indirect member- 
ship in the community which entitles them to the advantages secured by 
international law to the nationals of such countries.®° 

Furthermore, contentions similar to these are, as we saw, occasionally 
still advanced in modern subjective positivism dating approximately from 
1890. Indeed, an international status comparable in kind to these classical, 
early modern, and modern subjective positivist conceptions of the place of 
men in international law is actually assigned to individuals by those modern 
subjective positivist dissenters who argue that the individual is not always 
an object, but sometimes a subject, of international law and that he is then 
a subject of such law in the same sense as states. For, as it was intimated 
above, the jurists advancing this claim admit as a rule that, as such an 
occasional subject of this law, the individual always has far fewer rights 
and duties than those commonly possessed by its traditional subject, the 
state. They concede, further, that as such an international person the 
individual is not, and cannot be, a law-creative subject of interna- 
tional law or a member of the international community, but that he 
depends as a rule for any of his international rights or duties upon the 
will and discretion of states and upon their internal laws. For these 


58 See, e.g., G. F. de Martens, Précis du Droit des Gens Moderne de l’Europe (2 vols., 
1864 Vergé ed.), Vol. I, pp. 48-50, 79-81, 154 f.; Halleck, Elements cf International Law 
and Laws of War (1866), pp. 30, 31, 42; Calvo, Le Droit International Théorique et 
Pratique (6 vols., 1896 ed.), Vol. I, pp. 139, 154, 168; Gallander, A Manual of Inter- 
national Law (1879), pp. 50 ff., 62 ff.; Seijas, Hl Derecho Internacional Hispanico- 
Americano (6 vols., 1884-1885), Vol. I, p. 1 ff.; Davis, Outlines of International Law 
(1887), pp. 2, 18, 26. 

59 See, e.g., Bulmerineg, Systematik des Vélkerrechts (1858), p. 237 f. (an opinion 
which he recanted in his Prazis, Theorie und Codification des Volkerrechts (1874), p. 8, 
n. 7, and in his Volkerrecht (1884), p. 179, but not in favor of the object conception) ; 
Resch, Das Europiiische Volkerrecht der Gegenwart (1885), p. 25 ff.; Holtzendorff, 
Introduction au Droit des Gens (1889), p. 81 f., and implicitly so already in Martens, 
op. cit., Vol. I, pp. 81, 228 ff., in 1789. 

60 Stoerk, ‘‘Staatsunterthanen und Fremde,’’ in Holtzendorff’s Handbuch des Volker- 
rechts, Vol. 2 (1887), p. 583 ff., esp. p. 588; Gareis, Institutionen des Volkerrechts 
(1888), p. 133 f.; Rivier, Lehrbuch des Vélkerrechts (1889), p. 4. Some of these early 
modern subjective positivists also attributed a direct or immediate international person- 
ality to sovereign rulers in their personal, rather than organ, capacity. See, e.g., Martens, 
op. cit., Vol. I, p. 5; Vol. II, pp. 1-17; Bulmerineq, Systematik, p. 210; Calvo, op. cit., 
Vol. I, p. 171; Vol. III, p. 284 ff., 354 f., and ef., further, Holtzendorff, op. cit., p. 81 f. 
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reasons, these jurists usually qualify their claims with the caveat that the 
individual is not the subject of international law generally, but that he is 
merely the bearer of a few isolated international rights or duties; or that 
he is not a full-fledged, a normal, a natural, or a jure proprio subject of 
international law, but merely an exceptional, an artificial, a conventional, 
a partial, or a limited, and a passive, a derivative, a dependent, or a sut 
generis international person.®' Actually these jurists thus assign to the 
individual an international standing not comparable to that of the tra- 
ditional subject of international law, but one both less in content and in- 
ferior in value to this status. Such a status is also assigned to individuals 
in this law by the contemporary subjective positivist when he contends, as 
he does now generally, that the individual is also the final end and a bene- 
ficiary of this law. For these terms connote, as we have seen, both by 
definition and by content, a position which is neither that of a subject 
nor that of an object but yet that of a person in this law. Furthermore, 
views similar to these past and present subjective positivist conceptions 
are, as it appears in part above, frequently advanced also in other positivist 
schools of thought. And it may be that the studied silence on the part of 
many subjective positivist and non-subjective positivist writers upon the 
law of nations when it comes to the positive, rather than negative, determi- 
nation of the international standing of men has its source in a suspicion that 
the individual is, perhaps, neither a subject nor an object of such law, but 
the possessor of an as yet undefined international status lying somewhere 
in-between these two traditional positions. 

Thus, neither logic nor experience validates the subject-object dichotomy 
usually applied to the entities governed by law. They do not validate, 
therefore, the assumption that the individual must be an object of inter- 
national law if he is not a subject thereof. This methodological error 
rather than the subjective positivist concept of the state or of international 
law thus explains the internal contradiction in the object theory noted 
above. For this assumption stamps this doctrine a conception founded 
not on logic, as it was once said to be, nor on experience, as it is now 
claimed. It marks it, rather, a theory rooted in the mental association 
of the international standing of individuals with a juridical maxim that 
does not seem to be valid in this particular setting but which, once accepted, 
nevertheless compels subjective positivists, as soon as they have found the 
individual not to be a subject of international law, to fit the facts of the 
international situation of the individual to the formal requirements of 
the object concept or to declare these facts compatible with this concept 
even where they should be alien to it. 


61 See the writers cited in notes 20-26 above, especially Rehm, Cavaglieri, Romano, 
Siotto-Pintor, Pallieri, Rundstein, Berezowski, Akzin, Hostie, and Rocco; cf. also 
Knubben, op. cit., p. 496 f. 
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VI. ConcLUSION 


In consequence of a variety of causes, both theoretical and practical, a 
reaction set in in the course of the nineteenth century against the natural- 
ism characteristic of the legal and political thought of the eighteenth cen- 
tury and against the liberalism then dominating that thought. In subjec- 
tive positivism this reaction manifested itself, as regards the standing of the 
individual in international law, in a denial of the natural and of the human 
international rights and of the international personality which had been 
attributed, expressly or tacitly, to men in this and the preceding one and a 
half centuries in the science of international law.°*? Further, in the course 
of this reaction some of the members of this school came also to deny that 
individuals possess any positive international rights or duties or any per- 
sonality under positive international law.** These views came to prevail 
generally in this school in the last decade of that century."* 

But this denial deprived subjective positivists of any positive solution 
to the now highly controversial issue of the international standing of men. 
Hitherto both its classical and its early modern members had, however, 
explicitly or implicitly used the subjects-objects-actions pattern of the 
Roman law for the arrangement of their subject-matter. Further, as a 
rule they discussed the norms of international law relating to individuals 
in connection with the rules of this law dealing with its res or objects 
rather than with its personae or subjects.® Moreover, in the latter half 
of the nineteenth century the early modern subjective positivist came to 
treat these rules under a rubric specifically labeled ‘‘objects of interna- 
tional law.’’®* Prior to 1896 these jurists did not, however, apply this 
technical category to the individual himself. Rather, prior to this time 
they applied this concept explicitly or implicitly only to the internationally 
regulated legal relations of individuals, to their internationally regulated 
or protected interests and conduct, or to the tangible and intangible things 


62 See, e.g., Lasson, Princip und Zukunft des Volkerrechts (1871), passim. 

63 See, e.g., Holland, op. cit. [lst ed. 1880], pp. 369-384; Hall, A Treatise of In 
ternational Law (8th ed., 1924 [1st ed. 1880]), pp. 1, 2, 17-49, 56-64, 90, 103 ff., 275 ff.. 
337 ff., 351 ff. 

64 See, e.g., Jellinek, op. cit., pp. 310-329 (first published in 1892) ; Despagnet, op. cit., 
pp. 40, 46, 50, 64, 79 f., 81 f., 268 f., 361-433; Heilborn, System, pp. 58-211, 372; Triepel, 
op. cit., pp. 7 ff., 20, 21, n. 1, 21 ff. For especially emphatic later rejections of these 
early notions see especially Zorn, op. cit., pp. 3 ff., 64 ff., and Jelf, ‘‘ International Law 
in its Strictest Meaning,’’ Transactions of the Grotius Society, Vol. XI, (1925), pp. 
53-62, both of whom refer to these earlier ideas as ‘‘phantasies’’ and ‘‘utopias.’’ 

65 See, e.g., Zouche, op. cit., Vol. II, Table of Contents; Martens, op. cit., Vol. I, pp. 
3-6; cf. Bulmerineq, Praxis, pp. 145-150, and Vélkerrecht, p. 179 f., for other writers of 
the period following the same pattern. See also Knubben, op. cit., p. 59, and Gorotsev, 
loc. cit., p. 173 ff. 

86 See, e.g., Bulmerineg, Vélkerrecht, p. 179 f.; same, Prazis, pp. 145-150, and Gareis, 
Volkerrecht, p. 2. 
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owned by individuals and secured also by international law.®* This as- 
sociation of the rules of international law relating to individuals with the 
objects of international law could suggest, however, that individuals are 
themselves objects of this law once they are formally denied any inter- 
national personality, as it came to be the case in that decade in this school. 
And if literary evidence can portray mental processes, this association did 
suggest to Heilborn in 1896 °* the transference of this concept from the 
interests and conduct of individuals to individuals themselves. 

The object theory was thus a reaction against ‘‘the false doctrine of the 
individual as a subject of international law’’* hitherto dominant in the 
science of this law. Further, as such a reaction it had its roots in the as- 
sociation of ideas, as the philosopher calls it,’° rather than in experience 
or logic, as it was or is now claimed. But as such a reaction it has itself 
gone too far in its claims regarding the international standing of men. 
It has, therefore, itself become the subject of a reaction which contends 
that this doctrine is not only logically, factually, morally, and politically, 
but also legally, undesirable or incorrect, and which has already caused 
subjective positivists to modify their attitude toward the individual in 
international law in a way which seriously opens to question the validity 
of this theory. At the same time these defects do not make the theory 
invalid as such. For they question only the denial of an international 
personality to the individual antecedent to this doctrine as a positive con- 
ception of the place of men in this law. Moreover, this theory need not be 
rejected because of its genesis in the association of ideas. But it must be 
rejected because of its juridical inadequacies as a positive description of 
the international situation of individuals and because of the juridical 
contradiction between its form and its content induced by its genesis in 
the association of ideas. Indeed, the modifications in his general attitude 
toward the individual in international law suggest that the contemporary 
subjective positivist has for these reasons in fact already abandoned the 
theory himself and that he continues to adhere to it formally only because 
his tacit or express adherence to the subject-object dichotomy regarding 
the entities ruled by law leaves him technically no other than the object 
solution to the problem of the international standing of men within his 
frame of reference. 


67 See, e.g., Martens, op. cit., Vol. I, p. 4 f.; Bulmerineq, Systematik, p. 237 f.; same, 
Praxis, pp. 148, 151-158; same, Volkerrecht, pp. 192, 193, 201, 202 ff., 207 ff., 298 f.; 
Gareis, op. cit., pp. 2, 47 f., 70, 148, 157, 176. 

68 Cf. System, p. 372. 69 Jellinek, op. cit., p. 324, n. 1. 

70 See Hume, A Treatise of Human Nature (Everyman’s ed.), Vol. I, pp. 19-22. 


NEW STATES IN THE INDIAN REALM 
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The rise of new states in the Indian realm is an outstanding development 
of the postwar era. India, Pakistan, Burma, and Ceylon have gained 
independence, and Nepal in the Himalayas is emerging from isolation. 
The United Kingdom, the United States, and the Soviet Union have ex- 
tended diplomatic recognition to some or all of the five states of the Indian 
realm. India, Pakistan, and Burma are now Members of the United Na- 
tions, but the applications of Ceylon and Nepal have been vetoed by the 
Soviet Union. Another consequence of the emergence of new states in the 
Indian realm is the creation of complex international boundaries with sub- 
sequent territorial disputes for the agenda of the Security Council of the 
United Nations. 

The most momentous changes have occurred in the subcontinent of 
India. Mr. Clement Attlee, then Prime Minister of Great Britain, stated 
in Parliament on March 15, 1946, that Britain was willing to give full in- 
dependence to India, and urged the Indians to work out an agreement 
among themselves on their constitution.? A British Cabinet Mission left the 
following week for the subcontinent in an effort to terminate the impasse 
that existed between the Indian National Congress and the Moslem League 
on the formation of a constituent assembly. On May 16, 1946, the report 
of the Cabinet Mission was read in person by Prime Minister Attlee in 
Parliament, and the then leader of the opposition, Mr. Winston Churchill, 
approved in general ‘‘the able but melancholy document.’’* The report 
outlined a federal constitution for India, although no agreement had been 
reached between the Congress Party and the Moslem League.‘ The pro- 
jected constitution proved abortive, but the recommendations of the Mis- 
sion regarding the Indian States were later followed. Here the Mission 
asserted : 


1 Bhutan is not included in this study. According to a letter from the Indian Em- 
bassy in Washington to the author, ‘‘India pays a subsidy to Bhutan and Bhutan has 
agreed to abide by the advice of the Indian Government in the conduct of its externa] 
relations.’’ These provisions were actually embodied in a treaty between Bhutan and 
India concluded on Aug. 8, 1949. See Friendship Pact between India and Bhutan 
(Washington, D. C.: Government of India Information Services, Aug. 11, 1949, 3905/DC). 

2 Parl. Deb. (Hansard), 5th Ser., Vol. 420, House of Commons Official Report, March 
4-22, 1946, col. 1421. 

3 Ibid., Vol. 422, House of Commons Official Report, April 30-May 17, 1946, col. 2120. 

4 Ibid., cols. 2109-2120, 
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Paramountey can neither be retained by the British Crown nor 
transferred to the new government. This fact has been fully recog- 
nized by those whom we interviewed from the States. They have at the 
same time assured us that the States are ready and willing to cooperate 
in the new development of India.° 

The continued deadlock between the Congress and the League led to the 
statement of Prime Minister Attlee on February 20, 1947, that Britain 
might approve a partition of India and that the United Kingdom would 
transfer ‘‘power into responsible Indian hands by a date not later than 
June, 1948.’’* In the same declaration he announced that Viscount Mount- 
batten would replace Lord Wavell as Viceroy of India. ‘‘The present state 
of uncertainty is fraught with danger,’’ the Prime Minister asserted, ‘‘and 
cannot be indefinitely prolonged.’’ 

The plans for the partition of India which had received the approval of 
the Indian parties were announced by Mr. Attlee in Parliament on June 
3, 1947. He asserted that 

In accordance with the mandates given to them the representatives of 

the various areas will either join the existing Constituent Assembly 

| India| or form the new Constituent Assembly | Pakistan] 
As regards the Indian States, the basic decisions of the Cabinet Mission 
would remain. The Prime Minister also indicated that the power would 
be transferred from Britain to the successor authorities at an earlier date 
than June, 1948. Mr. Winston Churchill, commenting in Parliament on 
Mr. Attlee’s statement, significantly observed that ‘‘the unity of India 
may, none the less, be preserved’’ if the new Dominions stay in the British 
Commonwealth of Nations.’ 

The Indian Independence Act which received the Royal Assent on July 
18, 1947, was one of the most important acts ever passed by any Parliament 
of the United Kingdom. Entitled ‘‘An Act to make provision for the 
setting up in India of two independent Dominions, to substitute other pro- 
visions for certain provisions of the Government of India Act, 1935, which 
apply outside those Dominions, and to provide for other matters con- 
sequential on or connected with the setting up of those Dominions,’’ the 
Indian Independence Act created two new sovereign states in the family of 
nations on August 15, 1947.1° Section 7 of the Act reads in part: 

As from the appointed day [August 15], His Majesty’s Government 
in the United Kingdom have no responsibility as respects the govern- 
ment of any of the territories which, immediately before that day, were 
included in British India; 


5 Ibid., col. 2114. 

6 Ibid., Vol. 433, House of Commons Official Report, Feb. 10-28, 1947, cols. 1395-1398. 
7 Ibid., col. 1396. 

8 Ibid., Vol. 438, House of Commons Official Report, June 3-20, 1947, col. 39. 

9 Tbid., col. 42. 1010 and 11 Geo. 6, e. 30. 
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the suzerainty of His Majesty over the Indian States lapses, 
and with it, all treaties and agreements in force at the date of the 
passing of this Act between His Majesty and the rulers of Indian 
States . 
. there lapse also any treaties or agreements in force at the date 
of the passing of this Act between His Majesty and any persons having 
authority in the tribal areas... .”! 


‘ 


Parliament logically agreed in the Act to the ‘‘omission from the Royal 


Style and Titles of the words ‘Indiae Imperator’ and the words ‘Emperor 
of India.’ ’’ 

British troops began to leave the subcontinent of India on August 17, 
1947, and the withdrawal was completed on February 28, 1948. Great 
3ritain now has no defense bases in either Pakistan or India. Moreover, 
the Andaman and Nicobar Islands in the Bay of Bengal and the Laccadive 
Islands off the southwest coast of the subcontinent are now a part of India. 
The sole constitutional tie existing between the United Kingdom and 
Pakistan and India is membership in the Commonwealth of Nations. Both 
Pakistan and India, under the Statute of Westminster, have the right to 
secede at any time from the Commonwealth."* 

The decision of India to adopt a republican form of constitution and her 
desire to maintain membership in the British Commonwealth of Nations led 
to a meeting of Commonwealth Prime Ministers in April, 1949. At the 
conclusion of the meeting, a solution to the constitutional problem was 
reached in the following words: 

The Government of India have, however, declared and affirmed 
India’s desire to continue her full membership of the Commonwealth 
of Nations and her acceptance of the King as the symbol of the free 
association of its independent member nations and as such the head 
of the Commonwealth. 

The Governments of the other countries of the Commonwealth, the 
basis of whose membership of the Commonwealth is not hereby changed, 
accept and recognize India’s continuing membership in accordance 
with the terms of this declaration." 

The word ‘‘ British’’ was omitted from the expression ‘‘ Commonwealth of 
Nations’’ in the concluding part of the statement, but this omission does 
not preclude the use of ‘‘ British Commonwealth of Nations’’ by those states 
that desire to retain it. 

The independence and partition of India have created problems of state- 
hood for both Dominions. The Drafting Committee of the Indian Con- 
stituent Assembly released on February 25, 1948, a draft constitution pro- 


11 Ibid. 

12 Ibid. 13 22 Geo. 5, ¢. 4. 

14 Statement of Meeting of Commonwealth Ministers, April 27th, 1949 (Washington, 
D. C.: British Information Services, May 6, 1949, p. 905/1). 
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viding for ‘‘a Sovereign Democratic Republic.’’*° The plan called for a 
President of the Republic, a Vice President, a Prime Minister and Council 
of Ministers, a Parliament consisting of a Council of States and a House of 
the People, and a Supreme Court. The Council of Ministers would be col- 
lectively responsible under the Prime Minister to the House of the People. 
The draft constitution provided for a union of states, formerly called 
governors’ provinces, chief commissioners’ provinces, and Indian States. 
The main features of the draft constitution were later incorporated in the 
Constitution of India as adopted by the Constituent Assembly on November 
26, 1949. 

The Pakistan Constituent Assembly is still working on a draft constitu- 
tion, providing for the government of the large Moslem state. Until this 
new constitution is drawn up and adopted, the Dominion is actually gov- 
erned by the Government of India Act, 1935, as amended by the Governor 
General of Pakistan.’® In view of the decision of India to become a re- 
public, it is quite possible that the Pakistan Constituent Assembly will 
take a similar attitude on the constitutional issue. 

The problem of the Indian States in the subcontinent has immeasurably 
increased the tension between India and Pakistan. Under the old régime 
the Indian States were separate from British India; their rulers were 
largely free in internal affairs; and they acknowledged the British Crown 
as the ‘‘Paramount Power’’ in external relations. With the approaching 
lapse of British paramountcy, the States had to define their attitude toward 
the new order in India. On the first anniversary of the formation of the 
States’ Ministry in New Delhi on July 5, 1947, the Dominion of India 
published a White Paper on the Indian States.'* It was asserted that 219 
of the States had merged with adjacent provinces, 22 of them had con- 
solidated into two centrally administered areas, and 294 of them had com- 
bined to form six new and larger states called unions. At that time about 
twelve large States which had acceded to India still remained separate 
entities. Although the major work of integration had been completed, 
further revisions were made. Pakistan received the accession of a small 
number of Indian States but Mohammed Ali Jinnah, President of the 
Moslem League, defended on June 17, 1947, the right of the States to declare 
their independence, in marked contrast to the attitude of the Congress 
leader, Jawaharlal Nehru.’* The cases of three of the Indian States, 


15 Draft Constitution of India (New Delhi: Government of India Press, 1948). For 
the constitution as adopted, see The Constitution of India (New Delhi: Government of 
India Press, 1949). 

16 The Government of India Act, 1935, As Adopted by the Pakistan (Provisional 
Constitution) Order, 1947 (Karachi: Government of Pakistan, 1948). 

17600 Princely States Reduced to 25 Units, extracts from White Paper (Washington, 
D.C.: Government of India Information Services, July 9, 1948, 3736/GA). 

18 New York Times, June 18, 1947, p. 14. 
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Jammu and Kashmir, Hyderabad, and Junagadh, eventually reached the 
agenda of the Security Council of the United Nations. 

Widespread diplomatic recognition has been granted to both India and 
Pakistan. The United States and the Soviet Union have established em- 
bassies in New Delhi and Karachi; Great Britain has exchanged high com- 
missioners with the new states. One year after independence India had 
representation in twenty-five countries and some twenty embassies and 
legations had been opened in New Delhi.’® By August, 1949, India had 
established more than thirty missions abroad and no less than fifty countries 
had sent representatives to the New Delhi Government.” In addition 
Indian commissioners were stationed in a number of the British colonial 
areas, such as Fiji, the West Indies, Mauritius, and East Africa. As a con- 
sequence of independence, the Indian Foreign Service has been reorganized 
and enlarged. Pakistan’s representation abroad is not so widespread, al- 
though diplomatic ties with Moslem states are more extensive. As of early 
1949, at least twelve states outside the British Commonwealth had estab- 
lished embassies or legations in Karachi.*' A Pakistan Foreign Service 
has been created to meet the needs of the new state. 

The Indian Empire was a charter Member of the United Nations and the 
Dominion of India inherited the original membership upon the partition of 
the country.** Pakistan’s application for membership in the United Na- 
tions was approved by the Security Council on August 18, 1947, and by the 
General Assembly on the following September 30.*° Both India and 
Pakistan have presented a number of their disputes to the United Nations 
for settlement. 

The controversy over the State of Jammu and Kashmir led to almost 
open warfare between the two new Dominions.** On October 26, 1947, 
Jammu and Kashmir acceded to the Dominion of India. The State, cover- 
ing an area of 84,471 square miles, is located in the extreme north of the 
subeontinent. According to the census of 1941, the total population was 
4,021, 616, of which the Moslems made up 77.11 percent, the Hindus 20.12 
percent, and the Sikhs, Buddhists, and others 2.77 percent. After an 


19 India’s Place in World Affairs (Washington, D. C.: Government of India Informa- 
tion Services, Aug., 1948, S/16/MM). 

20 Highlights of India’s Second Year of Freedom (Washington, D. C.: Government 
of India Information Services). 

21 The Statesman’s Year Book, 1949 (London: Macmillan and Co., 1949), p. 191. 

22 See the Legal Opinion of Dr. Ivan Kerno, Assistant Secretary General for Legal 
Affairs, U.N. Press Release, PM/437, Aug. 12, 1947, and his statement to the Sixth 
Committee of the General Assembly, U.N. Doe. A/C.6/146, Sept. 27, 1947. 

23 For action of Security Council, see U.N. Doc. S/P.V. 186, Aug. 18, 1947; for 
General Assembly action, see U.N. Doc. A/519, Jan. 8, 1948. 

24 For Pakistan viewpoint, see India-Pakistan Dispute on Kashmir (Pakistan Em- 
bassy, Washington, 1948); and for Indian viewpoint, see Indian White Paper on 
Kashmir, March 4, 1948, extracts in article under same name (Washington, D. C.: Gov- 
ernment of India Information Services, March 5, 1948, 3630/GA). 
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invasion of neighboring tribesmen, the State of Jammu and Kashmir asked 
to accede to India. The Dominion of India accepted the accession with the 
proviso that a free plebiscite of the people of the State should decide the 
future status of the area, once normal conditions were created. 

In a note to the United Nations on January 1, 1948, India called the atten- 
tion of the Security Council under Article 35 of the Charter to the fighting 
in Jammu and Kashmir, accused Pakistan of assisting and participating in 
the invasion and thereby creating ‘‘an act of aggression against India,”’ 
and called upon the Security Council to urge Pakistan to cease helping the 
invaders.*> Pakistan in a communication to the United Nations on January 
15 questioned the legality of the accession of Jammu and Kashmir to India, 
denied the charges of helping the invaders, and urged a plebiscite in the 
disputed area on the issue of accession after Indian troops were with- 
drawn and a representative administration was established. In addition, 
Pakistan accused India of occupying a number of States like Junagadh and 
Manavadar which had acceded to Pakistan, and of conducting a campaign 
of genocide against Moslems in certain parts of the subcontinent. Pakistan 
asked the Security Council to appoint a commission or commissions to con- 
sider the points of her indictment against India.*® 

The disputes between Pakistan and India have been thoroughly discussed 
by the United Nations. For example, the Security Council studied the 
issues between the two states for thirty-three meetings from January 6 to 
June 3, 1948.27 On January 20, the Security Council set up an India- 
Pakistan Commission of three members for investigation and mediation.*® 
A few weeks later, on April 21, the Commission, now increased to five mem- 
bers, was ordered ‘‘to proceed at once to the Indian subcontinent and there 
place its good offices and mediation at the disposal of the Governments of 
India and Pakistan.’’** The United Nations plan called for a plebiscite 
administration in Jammu and Kashmir under an appointee of the Secretary 
General of the United Nations to organize and supervise the voting. Both 
India and Pakistan objected to certain aspects of the plan, and the Com- 
mission delayed in going to the subcontinent. However, on June 3, the 
Security Council directed the Commission ‘‘to proceed without delay to the 
areas of dispute with a view to accomplishing in priority the duties assigned 
to it by the resolution of April 21, 1948.’’*° On August 13 the India- 
Pakistan Commission adopted a resolution calling for a cease-fire, a truce, 
and an eventual plebiscite in Jammu and Kashmir.*! The governments of 
India and Pakistan finally issued a cease-fire order on January 1, 1949. 

After many efforts and long discussions, negotiations relative to the im- 


25 U.N. Doe. 8/628, Jan. 2, 1948. 26 U.N. Doce. 8/616, Jan. 15, 1948. 

27 “¢Tasks of India-Pakistan Commission,’’ United Nations Bulletin, Vol. 4, No. 12 
(June 15, 1948), p. 479. 28 U.N. Doc. 8/654, Jan. 20, 1948. 

29 U.N. Doe. 8/726, April 22, 1948. 30 U.N. Doe. 8/819, June 3, 1948. 


81 U.N. Doc. 8/995, Sept. 13, 1948. 
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plementation of a truce in Kashmir failed and the India-Pakistan Commis- 
sion was forced to report this development to the Security Council of the 
United Nations in September, 1949. The Commission had recommended 
arbitration to resolve the differences between the New Delhi and Karachi 
governments and President Harry 8. Truman and Prime Minister Clement 
Attlee had urged Prime Ministers Jawaharlal Nehru and Liaquat Ali Khan 
to accept such a solution.** Subsequent efforts were made in 1950 and 1951 
to settle the Kashmir controversy, but they were also unsuccessful. On 
September 15, 1950, Sir Owen Dixon, who had been appointed United Na- 
tions Kashmir mediator, reported the failure of his assignment and resigned 
his position. On April 30, 1951, Dr. Frank P. Graham was selected as 
Dixon’s successor for the purpose of effecting a demilitarization of Jammu 
and Kashmir, but he likewise failed in his mission. 

The status of another Indian State has also led to international complica- 
tions. Armed conflict broke out between Hyderabad and the Dominion of 
India on September 13, 1948. The Nizam of Hyderabad, ruling 16,500,000 
people in an area completely surrounded by India, had refused to accede to 
the Indian Union.** After desultory fighting, Hyderabad surrendered to 
the invading forces on September 17, 1948. Previously Hyderabad had 
submitted its case to the Security Council of the United Nations, which 
voted on September 16 to place the complaint on the agenda.** At the same 
time the members of the Council reserved judgment on the point as to 
whether Hyderabad was independent and entitled to consideration as a 
sovereign state. After his surrender, the Nizam instructed his representa- 
tive at the United Nations to withdraw the case.** The status of Hyderabad, 
however, remained a legal controversy.*® 

An issue of much longer standing in the United Nations is the question 
of the treatment of Indians in the Union of South Africa. India has aec- 
cused South Africa of social discrimination in legislative and administrative 
measures. A resolution asserting that Indians in the Union of South Africa 
should be treated ‘‘in conformity with the international obligations under 
the agreements concluded between the two Governments and the relevant 
provisions of the Charter’’ was adopted by the first session of the General 
Assembly on December 8, 1946; but another resolution calling for a ‘‘ Round 


82 For Secretary of State Dean Acheson’s statement on President Truman’s action, 
see Department of State Bulletin, Vol. XXI, No. 532 (Sept. 12, 1949), p. 399. 

33 India’s White Paper on Hyderabad (extracts) (Washington, D. C.: Government of 
India Information Services, Aug. 18, 1948, 3786/GA). 

84 For Hyderabad appeals to the Security Council in September, see U.N. Doe. 8/998, 
Sept. 13, 1948, and U.N. Doc. 8/1000, Sept. 14, 1948. 

35 U.N. Doc. 8/1011, Sept. 23, 1948. 

36 See the article by Taraknath Das, ‘‘The Status of Hyderabad During and After 
British Rule in India,’’ this JouRNAL, Vol. 43 (1949), pp. 57-72; and article by Clyde 
Eagleton, ‘‘The Case of Hyderabad before the Security Counceil,’’ ibid., Vol. 44 (1950), 
p. 277. 
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Table Conference’’ among India, Pakistan, and South Africa on the subject 
failed to receive a necessary two-thirds majority vote on November 20, 
1947, during the second session of the General Assembly.** Consequently, 
the Government of India placed the matter on the agenda of the third ses- 
sion of the General Assembly, which on May 14, 1949, urged India, Pakistan, 
and South Africa to hold a ‘‘Round Table Conference’’ on the controversy, 
‘*taking into consideration the purposes and principles of the Charter of 
the United Nations and the Declaration of Human Rights.’’** On June 8, 
1950, the Government of India informed the South African Government 
that it would not participate in the proposed conference because of the 
determined apartheid policy of South Africa. At its next regular session, 
the General Assembly on December 2, 1950, proceeded to renew in effect 
the resolution of May 14, 1949, and also decided to include the controversy 
on its agenda the following year. 

As an independent state, India is especially concerned over the continued 
presence of small Portuguese and French areas adjacent to Indian territory. 
In 1950 Portugal still had sovereignty over Goa, Diu, and Damao, and 
France over Chandernagore, Yanaon, Pondichéry, Karikal, and Mahé. As 
vet Portugal has taken no decisive steps to meet the changed situation in 
the subcontinent, but France has agreed to ‘‘free and sincere consultation’’ 
with the people in the five French establishments regarding their political 
future.*® In a letter to Prime Minister Nehru, the French Ambassador to 
India wrote on June 29, 1948, that the ‘‘ date of the consultation will be fixed 
for Chandernagore by the municipal assembly of a free town; for the four 
other establishments by their municipal councils grouped in one single as- 
sembly.’’*° On June 19, 1949, the voters of Chandernagore decided by 
7,473 to 114 to join India, the transfer on a de facto basis was accomplished 
on May 2, 1950, and the treaty of cession signed February 2, 1951. 

Pakistan, the other independent state of the subcontinent, has faced a 
number of different international problems relative to her western fron- 
tiers with Iran and Afghanistan. After border friction, Pakistan and 
Iran agreed on July 24, 1949, to establish a joint commission to demarcate 
their common boundary on the Baluchistan frontier.*: Friction between 
Afghanistan and Pakistan relative to the status of ‘‘free tribal territory”’ 
east of the Durand Line was quite pronounced in the spring of 1949.*° 
Pakistan, like a number of other new Asiatic states, was experiencing the 
boundary problems of statehood. 


37 U.N. Doe. A/64/add. 1, Jan. 31, 1947, and U.N. Doc. A/507, Nov. 20, 1947. 

88 U.N. Doe. A/900, May 31, 1949. 

39 India’s Place in World Affairs (Washington, D. C.: Government of India Informa- 
tion Services, Aug., 1948, S/16/MM). 

40 Future Status of French Possessions in India (Washington, D. C.: Government of 
India Information Services, July 2, 1948, 3732/GA). 

41 New York Times, July 25, 1949, p. 5. 

42 See especially New York Times for April, May, and June, 1949, passim. 
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Southeast of India, the Island of Ceylon is the newest Dominion of the 
British Commonwealth of Nations. Celebrating its independence on Feb- 
ruary 4, 1948, Ceylon moved rapidly toward statehood after 1943. On 
May 26 of that year Great Britain promised to change the constitution of 
the Island after the war in order to give the people ‘‘full responsible Gov- 
ernment under the Crown in all matters of internal civil administration. ’’** 
A Parliamentary Commission under Lord Soulbury visited Ceylon in 1944 
and proposed a new constitution.‘ In October, 1945, a statement of policy 
by the British Government embodied with modifications the suggestions of 
the Soulbury Report.*® The new constitution was accepted by the Ceylon 
State Council in November, 1945, by a vote of 51 to 3, and a British Order 
in Council on May 15, 1946, embodied the document.*® General elections 
were held in September, 1947, for the new Parliament which assembled the 
following October. 

Meanwhile the British Government on June 18, 1947, had indicated that 
it was anxious to give Ceylon full dominionhood.*’ In November, after 
the meeting of the new Parliament in Colombo, the Ceylon Independence 
Act to provide for ‘‘the attainment by Ceylon of fully responsible status 
within the British Commonwealth of Nations’’ was introduced in the British 
Parliament.*® 

All previous restrictions on the legislative powers of the Parliament of 
Ceylon, as in the fields of defense and external affairs, were accordingly 
terminated.*® On November 11, 1947, three agreements were signed by the 
United Kingdom and Ceylon relating to defense, external affairs, and 
public officers.°° The Defense Agreement is rather sweeping in scope: 

The Government of the United Kingdom and the Government of Ceylon 
will give to each other such military assistance for the security of 
their territories, for defense against external aggression and for the 
protection of essential communications as it may be in their mutual 
interest to provide. The Government of the United Kingdom may 
base such naval and air forces and maintain such land forces in Ceylon 

43 Parl. Deb. (Hansard), 5th Ser., Vol. 389, House of Commons Official Report, May 
4-27, 1943, col. 1556. 

44 Ceylon Report of the Commission on Constitutional Reform, Sept., 1945. Cmd. 
6677 (Soulbury Report). 

45 Statement of Policy on Constitutional Reform, Oct., 1945. Cmd. 6690. 

46‘*The Ceylon (Constitution) Order in Council, 1946, at the Court at Buckingham 
Palace, the 15th day of May, 1946,’’ Statutory Rules and Orders, 1946, Vol. 1 (London, 
1947), pp. 2248-2277. 

47 Parl. Deb. (Hansard), 5th Ser., Vol. 438, House of Commons Official Report, June 


3-20, 1947, col. 2015. 4811 Geo. 6, ¢. 7. 
49 U.N. Doe. 8/951, Aug. 5, 1948, Annex I (The Ceylon Independence Order in Council, 
1947). 


50 Ceylon: Proposals for Conferring on Ceylon Fully Responsible Status Within the 
British Commonwealth of Nations, Nov., 1947. Cmd. 7257. 


| 
| 
| 


NEW STATES IN THE INDIAN REALM 459 


as may be required for these purposes, and as may be mutually 

agreed.°! 
Moreover, the United Kingdom will furnish Ceylon ‘‘with such military 
assistance as may from time to time be required towards the training and 
development of Ceylonese armed forces.’’°? In the External Affairs Agree- 
ment Ceylon agreed ‘‘to adopt and follow the resolutions of past Imperial 
Conferences’’; Great Britain agreed to facilitate the diplomatic repre- 
sentation of Ceylon abroad and to support any application of the Dominion 
for membership in the United Nations; and both agreed to follow ‘‘the 
principles and practice now observed by the Members of the Common- 
wealth. 

The Ceylon Independence Act received the Royal Assent on December 
10, 1947, and the Defense and External Affairs Agreements came into effect 
the day ‘‘when the constitutional measures necessary for conferring on 
Ceylon fully responsible status within the British Commonwealth of Na- 
tions’’ came into foree.°4 On February 4, 1948, Ceylon formally achieved 
the status of dominionhood and officially entered the family of nations. 
The Maldive Islands which were formerly a dependency of Ceylon under 
a local sultan now became a protected state under the United Kingdom. 

As a sovereign independent state Ceylon has exchanged ambassadors 
with the United States and high commissioners with Great Britain, India, 
Pakistan, and Australia. Toward the end of 1948 Ceylon had diplomatic 
relations with twenty-six states and trade agreements with twenty-one. 
The application of Ceylon for membership in the United Nations was 
vetoed by the Soviet Union in the Security Council on August 18, 1948.°° 
The Soviet Union asserted that Ceylon was not really an independent state 
but was dominated by Great Britain. The charge was denied by Great 
Britain, who was supported by eight other Members of the Security Council, 
including the United States, China, and France. <A second Soviet veto on 
Ceylon’s application came on December 15, 1948, and a third on September 
13, 1949. 

In contrast to Ceylon, Burma, once a province of India under the British, 
chose independence in 1947 outside the British Commonwealth to dominion- 
hood within it. The first real step toward independence outside the Com- 
monwealth came in January, 1947, when a conference in London between 
Burmese leaders under Aung San and British officials under Clement 
Attlee resulted in an agreement signed on January 27 providing for the 
election of a constituent assembly to draw up a new constitution and to 
determine the future relationship between Burma and the United Kingdom. 

51 [bid, 52 Ibid. 
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At the same time Britain agreed to facilitate the diplomatic representation 
of Burma and to support the country’s application for membership in the 
United Nations.°® The Constituent Assembly was elected on April 9, 1947, 
and on June 17 it adopted a resolution calling for a sovereign independent 
state. On September 24 the Constitution of Burma was adopted by the 
Constituent Assembly with Chapter I, Article 1, containing the assertion: 
‘‘Burma is a Sovereign Independent Republic to be known as ‘the Union 
of Burma.’’’*? It should also be noted that Chapter XII, Article 211, of 
the Constitution significantly states: 
The Union of Burma renounces war as an instrument of national 
policy, and accepts the generally recognized principles of international 
law as its rule of conduct in its relations with foreign States.** 
Meanwhile a Defense Agreement was signed by Great Britain and Burma 
on August 29, 1947, ‘‘freely concluded between the two countries and... . 
without prejudice to any Military Alliance’’ which may be later made.*® 
Great Britain agreed to move her troops out of Burma as soon as possible 
after the transfer of power; to provide a naval, military, and air force 
mission to Burma and to furnish training facilities in His Majesty’s estab- 
lishments for personnel of the Burma forces ‘‘in accordance with the 


wishes of the Government of Burma’’; to transfer certain naval vessels to 


Burma free of cost; to help maintain three airfields on a temporary basis; 
and to give ‘‘all reasonable facilities for purchase’’ by Burma of war ma- 
terial. Burma agreed not to receive a naval, military, and air force mis- 
sion from any government outside the British Commonwealth; to permit 
British military aircraft to fly over Burma in peacetime (with reciprocal 
Burmese rights over Britain) ; and to allow British naval ships to enter 
Burma ports in accordance with customary peacetime practice (with re- 
ciprocal Burmese rights). It was also significantly stated that 


His Majesty’s forces bringing help and support to Burma by agree- 
ment with the Government of Burma or to a part of the Common- 
wealth by agreement with the Government of Burma and with the 
Government of that part of the Commonwealth shall be afforded all 
reasonable assistance including facilities of access and entry into 
Burma by air, land and sea.*° 


56 Conclusions Reached in the Conversations between His Majesty’s Government and 
the Delegation from the Executive Council of the Governor of Burma, Jan., 1947. Cmd. 
7209. 

57 The Constitution of the Union of Burma (Rangoon: Government Printing, 1947), 
pe i. 58 Ibid., p. 52. 

59 Treaty between the Government of the United Kingdom and the Provisional Govern- 
ment of Burma regarding the Recognition of Burmese Independence and Related Matters, 
Oct. 17, 1947. Treaty Series No. 16 (1948), Cmd. 7360. 

60 Tbid. 
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The Defense Agreement lasts for three years from the transfer of power and 
may be thereafter canceled on twelve months’ notice by either party. 

On October 17, 1947, a treaty was signed between Great Britain and 
Burma ‘‘regarding the Recognition of Burmese Independence and Related 
Matters.’’®! In addition to incorporating the Defense Agreement just 
outlined, the treaty provided for the recognition of the ‘‘Republic of the 
Union of Burma as a fully independent sovereign State’’ by Great Britain.*®* 
The treaty and exchange of notes also dealt with commercial relations, mat- 
ters of finance, contractual obligations, and problems of nationality. The ex- 
isting preferential customs arrangement was continued for the time being 
and Britain agreed to cancel £15 million of Burma’s debt under the in- 
dependence program. On December 10, 1947 the Royal Assent was given 
to the Burma Independence Act providing for ‘‘the independence of Burma 
as a country not within His Majesty’s dominions and not entitled to His 
Majesty’s protection, and for consequential and connected matters.’’ ® 
Moreover, the same Act provided for the lapse of the ‘‘suzerainty’’ of His 
Majesty over the Karenni States, a provision similar to that found in the 
Indian Independence Act regarding the Indian States. The ‘‘appointed 
day’’ for independence was set at January 4, 1948. On that historic day 
Burma became independent outside the British Commonwealth of Nations 
and ratifications of the treaty between Burma and Great Britain signed on 
October 17, 1947, were exchanged at Rangoon. 

The Union of Burma has been recognized by a number of foreign states. 
Great Britain, the United States, and the Soviet Union are among the 
countries that have established embassies in Rangoon. Burma’s relations 
with her two great neighbors, China and India, may cause trouble in the 
future. A part of the Burmese-Chinese boundary is in question and the 
real status of the Indians in Burma is not yet settled. Burma’s applica- 
tion for membership in the United Nations encountered no obstacles in the 
Security Council and the Asiatic state was elected by a unanimous vote 
of the General Assembly on April 17, 1948.° 

Civil war in Burma, however, has not only created chaos in the country 
but also has raised a number of international problems. On February 
28, 1949, representatives of four Commonwealth countries—India, Aus- 
tralia, Ceylon, and the United Kingdom—discussed the situation in Burma 
and decided to address a ‘‘joint communication’’ to the Prime Minister of 
that country wherein ‘‘certain suggestions’’ were made ‘‘for exploring 
ways and means of finding a peaceful settlement’’ to the difficulties.® 


61 Ibid. 62 Ibid. 

6311 Geo. 6, ¢. 3. 

64 U.N. Doe. S/P.V. 279, April 10, 1948; and for action in General Assembly, see 
U.N. Doe. A/555, May 19, 1948. 

65 Commonwealth Countries Offer Conciliation in Burma (Washington, D. C.: Gov- 
ernment of India Information Services, March 7, 1949, 3868/GA). 
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Nevertheless, the civil war in Burma continued and the question of pacifica- 
tion remained important. 

North of India is the Himalaya kingdom of Nepal which has long been 
related to the Indian realm. Since the end of the recent war Nepal has 
begun to emerge from its policy of isolation and to participate in the prob- 
lems of Asia. Nepal’s relations with Britain, however, have been of long 
standing. In the Treaty of Sagauli signed on December 2, 1815, it was 
agreed that ‘‘accredited Ministers’’ from each state should reside at the 
Court of the other.°® In 1934 the titles of the representatives were mutu- 
ally changed to ‘‘ Envoy Extraordinary and Minister Plenipotentiary’’ and 
in 1947 to ‘‘Ambassador Extraordinary and Plenipotentiary.’’ Another 
treaty between Nepal and Britain signed on December 21, 1923, provided 
for the confirmation of all agreements since and including the Treaty of 
‘each other’s in- 


‘ 


Sagauli and for the acknowledgment of and respect for 
dependence, both internal and external.’’ 

On April 25, 1947, an agreement of friendship and commerce was signed 
between the United States and Nepal as a consequence of a special Ameri- 
can Mission to Katmandu.®* Provision was made for diplomatic and con- 
sular relations; the Nepalese Ambassador in London became Minister to 
the United States (later Ambassador) ; and the American Ambassador in 
New Delhi Minister (later Ambassador) to Nepal. In addition to diplo- 
matic relations with Great Britain and the United States, Nepal has entered 
into treaty relations with India whose influence is now very much noted 
in Katmandu. The Himalaya kingdom, moreover, has been participating 
in recent years in Asiatic conferences such as the Southeast Asia Regional 
Committee of the World Health Organization and the New Delhi confer- 
ence on Indonesia. Furthermore, the Nepalese Consulate General in Cal- 
cutta announced on September 18, 1948, that Nepal would formally apply 
for membership in the United Nations.®® This step was finally taken on 
February 25, 1949, but the Soviet Union vetoed the application on Sep- 
tember 7.7° 

The emergence of India, Pakistan, Ceylon, Burma, and Nepal in the 
family of nations is a triumph for the forces of Asiatic nationalism. At 
the same time the appearance of these states in the world of power politics 
is certain to create many more problems for the international community. 
On the other hand, the forces of unity in the Indian realm should not be 
underestimated. India, Pakistan, and Ceylon are still members of the 
British Commonwealth of Nations and the Asiatic Prime Ministers took 


66 Text of treaty, British and Foreign State Papers, Vol. IV (1816-1817), pp. 255-257. 

67 Text, ibid., Vol. CXIX (1924), Pt. 1, pp. 448-450. 

68 Text, Department of State Bulletin, Vol. XVI, No. 410 (May 11, 1947), pp. 
949-950. 

69 New York Times, Sept. 19, 1948, p. 34. 70 U.N. Doc. 8/1385, Sept. 7, 1949. 
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an active part in the London meetings of Commonwealth Prime Ministers 
in October, 1948, and April, 1949. Nepal is certain to be guided by de- 
velopments in the subcontinent of India. Burma has left the British 
Commonwealth, but the ties linking the United Kingdom and the Union 
of Burma are still close. The final words of the last communiqué of the 
Commonwealth Prime Ministers on October 22, 1948, are filled with hope 
for the future: 


This blending of the West and the East in the lofty task of building a 

. . . . 

lasting peace on the foundations of freedom, justice and economic 

prosperity provides a new hope for harassed mankind."! 


71 New York Times, Oct. 23, 1948, p. 4. 
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AN INNOVATION IN INTERNATIONAL ARBITRAL 
TRIBUNALS—THE SWISS-ALLIED ACCORD * 


By Nat B. Kina 


U. 8. Foreign Service Officer; formerly American Member, Allied-Swiss 
Joint Commission 


Private property of enemies lost its absolute inviolability when at the end 
of World War I it was subjected to the claims of Allied nationals against 
Germany.’ After World War II enemy exterior assets became the object 
of reparations at the Potsdam Conference between the Governments of the 
United States, the Union of Soviet Socialist Republics, and the United 
Kingdom.” To implement the Potsdam Agreement the Allied Control 
Council for Germany on October 30, 1945, enacted Law No. 5 which, inter 
alia, purported to vest in the Council title to German private assets in the 
neutral countries.* In Switzerland this action eventually culminated in the 
Swiss-Allied Accord of May 25, 1946, between France, the United Kingdom, 
the United States, and Switzerland, which provided for the liquidation of 
German property in Switzerland‘ valued at approximately 150 million 
dollars. The proceeds of liquidation are to go fifty percent to Switzerland 
and fifty percent to the several governments signatory to the Paris Repara- 
tions Agreement of December 21, 1945. The Germans whose property is 
taken are to be compensated in German money. 

In apparent anticipation of manifold difficulties that were expected to 
arise in executing the novel agreement, the signatory governments provided 
for two distinct methods of arbitrating differences, one of which involves 
a hierarchy of tribunals. In this latter provision the Accord is unique in 
that international tribunals, either permanently or specially constituted, 
have not been organized as inferior or appellate, and there has been nothing 
in the ordinary international judicial process which is akin to appeals as 


* Ed. note: The Joint Commission has not been in regular session since 1949, due to 
disagreement among the signatory governments as to substantive provisions of the 
Accord, which are the subject of diplomatic conversations now in progress. 

18. J. Rubin, ‘‘Inviolability of Enemy Private Property,’’ 11 Law and Contemporary 
Problems (1945), pp. 166-182. 

2**Tripartite Conference at Berlin,’’ Department of State Bulletin, Aug. 5, 1945, 
p. 157; John B. Howard, ‘‘The Paris Agreement on Reparation from Germany,’’ ibid., 
June 16, 1946, p. 1023. 

8§. J. Rubin, ‘‘ Allied-Swedish Accord on German External Assets, Looted Gold and 
Related Matters,’’ ibid., July 27, 1947, pp. 155, 156. 

4*‘Disposition of German Assets in Switzerland,’’ ibid., June 30, 1946, p. 1101. The 
full agreement appears at p. 1121 et seq. 
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known to municipal law.® In this regard international law has, until now, 
failed to follow its penchant for paralleling municipal law.® In fact it has 
been customary for the United States to provide against appeals in its 
arbitration treaties.’ 

A species of appeal is afforded by the Rules of the International Court 
of Justice which provide for the initiation of an appeal against the decision 
of another international tribunal when the parties so agree,® and through 
the international practice of an agreed submission of an award of an inter- 
national tribunal to another ad hoc tribunal for review.° The Swiss-Allied 
Accord, however, sets up its own system of obligatory appeals. In the first 
instance a Swiss administrative body is vested with authority to make 
decisions that are final unless appealed by a Joint Commission composed of 
representatives of each of the four signatory Powers to a Swiss Authority 
of Review composed entirely of Swiss nationals. (Here again is a unique 
feature: the submission of matters in dispute to a tribunal entirely com- 
posed of nationals of one of the disputant Powers.) From this tribunal a 
further appeal may be taken to an arbitral tribunal composed of a repre- 
sentative of the three Allies, a representative of Switzerland, and a third 
representative chosen by all four governments. A discussion of this some- 
what involved system of international arbitration should be of interest in 
considering whether the arbitral mode of international settlement would be 
aided by the compulsory appellate review of a superior tribunal should 
an aggrieved party so desire. 


I. ORGANIC AGREEMENTS 


The Tripartite Potsdam Agreement provided for the partial payment of 
the reparation claims of the United States, the United Kingdom, and other 
‘appropriate German external as- 


‘ 


countries entitled to reparations from 
sets.’’'° In this agreement the Soviet Government renounced all repara- 
tion claims to German foreign assets in all countries except Bulgaria, Fin- 
land, Hungary, Rumania, and Eastern Austria. The governments of the 
United Kingdom and the United States renounced their reparation claims 
to German assets in the latter countries. 

The eighteen-Power Paris Conference on Reparations recommended to the 
participating governments the adoption of the Paris Agreement on Repara- 


5 Hudson, International Tribunals (1944), pp. 81, 82. 

6 Seagle, The History of Law (1946), pp. 358, 360, 364, 368. 

7 Perey Don Williams, ‘‘ Fifty Years of the Chamizal Controversy—A Note on Inter- 
national Arbitral Appeals,’’ 25 Texas Law Review (1947), p. 470. 

8 Williams, loc. cit., pp. 465, 467. 9Id., p. 464. 

10 Tripartite Conference at Berlin between representatives of the United States, Great 
Britain, and Russia, Art. IV. Department of State Bulletin, Aug. 5, 1945, p. 157; this 
JOURNAL, Supp., Vol. 39 (1945), p. 251. 
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tions of December 21, 1945, which became effective January 14, 1946." 
This agreement provides that 


German assets in those countries which remained neutral in the war 
against Germany shall be removed from German ownership or control 
and liquidated or disposed of in accordance with the authority of 
France, the United Kingdom, and the United States of America, 
pursuant to arrangements to be negotiated with the neutrals by these 
countries. 


Acting under this provision of the Paris Agreement, the three Allied Gov- 
ernments, on behalf of the governments signatory thereto, negotiated an 
understanding with the Government of Switzerland regarding German as- 
sets in Switzerland. This understanding consists of an exchange of letters 
between the Allied and Swiss delegations dated May 25, 1946, and is com- 
posed of two parts, an Accord and an Annex.’? The agreement, commonly 
known as the Washington Accord, was ratified by the Swiss Parliament 
on June 21, 1946. 


II. THe Swiss COMPENSATION OFFICE 


German property in Switzerland was blocked on February 17, 1945, by a 
decree of the Swiss Federal Council dated February 16, 1945, and the Swiss 
Compensation Office, an agency of the Swiss Federal Government, was 
charged with the administration of the decree.1* The Accord states that 
the Swiss Compensation Office ‘‘shall pursue and complete its investiga- 
tions of property in Switzerland owned or controlled by Germans in Ger- 
many and it shall liquidate such property.’”* It is the Swiss Compensation 
Office that has exclusive charge of the actual investigation, seizure, ad- 
ministration, and sales of German property in Switzerland.’® 

While the Compensation Office is obliged to exercise its functions in close 
co-operation with a Joint Commission composed of representatives of each 
of the three Allied Governments and a representative of the Swiss Govern- 


11 The Distribution of Reparations from Germany (Department of State Publication 
No. 2584, European Series 12), p. 1; this JoURNAL, Supp., Vol. 40 (1946), p. 117. Repre- 
sentatives of the following countries participated in this conference: Albania, Australia, 
Belgium, Canada, Czechoslovakia, Denmark, Egypt, France, Greece, India, Luxembourg, 
The Netherlands, New Zealand, Norway, the Union of South Africa, the United States, 
the United Kingdom and Yugoslavia. By protocol of March 15, 1948, Pakistan was 
deemed to be a signatory government. Report of the Secretariat General of the Inter- 
Allied Reparation Agency for 1948, p. 21. 

12 Department of State Bulletin, June 30, 1946, p. 1121 et seq. 

13 Recueil des Lois fédérales, Berne, Feb. 16, 1945. The decree of Feb. 16, 1945, was 
amended by Swiss Federal Council Decrees of April 27, 1945, July 3, 1945, Nov. 30, 
1945 (two decrees), Feb. 26, 1946 (two decrees), April 1, 1947 (two decrees), April 
29, 1947, and Feb. 11, 1948. 14 Accord, Art. I, cited supra, note 12. 

15 Department of State Bulletin, June 30, 1946, p. 1101; Message of Swiss Federal 
Council to the Swiss Federal Assembly, June 14, 1946. Feuille Fédérale, Berne, Annex 
No. 5047. 


| | 


SWISS—ALLIED ACCORD 


ARBITRAL 


ment, certain definite responsibilities are placed upon the Compensation 
Office, both sua sponte and as a result of action by the Joint Commission. 
By reason of the full recognition of Swiss sovereignty by the Allies,’® the 
Compensation Office in carrying out its responsibilities acts unilaterally. 
However, in arriving at specific decisions in the exercise of these unilateral 
functions, the Compensation Office is obliged to lay certain matters before 
the Joint Commission, either before or after a decision has been reached 
thereon.’ Interpretations of the Accord by the Compensation Office are 
no more than persuasive insofar as the Joint Commission is concerned.'® 

The liquidation of German property in Switzerland is to be accomplished 
by the Swiss Compensation Office in the following manner: 


Debts. Collect debts due Germans in Germany by persons in Switzer- 
land and pay the amount collected into an account in the Swiss National 
Bank. 
Administered Property. Take possession of all German property in 
Switzerland being administered by a second party, liquidate the prop- 
erty and pay the proceeds into the above account in the Swiss National 
Bank. 
Enterprises and Organizations. Take title to all ‘‘participations”’ 
in Swiss enterprises belonging to Germans in Germany, liquidate the 
same, and pay the proceeds into the above account in the Swiss 
National Bank. 
Other Property. All other German property is to be similarly 
liquidated.’® 

III. THe Joint CoMMISSION 


The Accord provides that the Swiss Government shall carry out the agree- 
ment in collaboration with the governments of the United States, France, 
and the United Kingdom, and for this purpose a Joint Commission is con- 
stituted which shall sit in Berne or Zurich.*° This Commission, like any 
other joint commission,*’ would appear to be a tribunal of special and 
limited powers which are circumscribed by the terms of the protocol in 
which it has its genesis. It obviously has no authority except that which 
is clearly found in the Accord and Annex.” 

The Commission is composed of a representative from each of the four 
governments which are signatory to the Accord.** Each member, under 
authorization granted by the Commission at its first meeting, may appoint 
a deputy to act in his absence. A deputy may attend sessions of the Com- 
mission and participate in its discussions, but has no vote when the member 


16 Accord, opening paragraph, loc. cit. 17 Note 94, infra. 
18 Cf, Hudson, op. cit., p. 218. 19 Accord Annex, Arts. I, II, loc. cit. 


20 Annex, Art. II, par. B; Accord, Art. I, par. 4, loc. cit. 
21 As to joint commissions generally, see 2 Hyde, International Law Chiefly as In- 
terpreted and Applied by the United States (2nd rev. ed., 1947), p. 1644 et seq.; 
Ralston, Law and Procedure of International Tribunals (rev. ed., 1926), p. 33 et seq. 
22 Ralston, op. cit., pp. 5, 6, 43, 44. 23 Note 20 supra. 
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for his country is present. Chairmanship of the Commission is held by each 
member for three consecutive meetings. 

The Commission is a collegiate tribunal, hearing all matters as one body,** 
and acts by majority vote.*’ So, as in the case of ordinary international 
mixed commissions,*®° the majority of the commissioners may bind the 
minority. The only recourse of the minority member is to register his 
dissent. 

An interesting question arises as to the capacity in which the commis- 
sioners act, @.e., as representatives of their respective governments,”* or 
judicially.2* In view of the administrative functions of the Commission, 
the true answer probably lies on middle ground,” 7.e., in performing ad- 
ministrative functions the Commissioners are free to act upon the directives 
of their respective governments, but while carrying out judicial functions a 
judicial approach is indicated. 

The jurisdiction of an international commission is purely a matter of 
agreement between the interested nations, and it is controlled by the govern- 
ing constitutional instrument.*® As stated by the Mixed Claims Commis- 
sion, United States and Germany: 


It pertains to the course and form of the procedure agreed upon be- 
tween the two nations to enforce rights but not to the rights themselves. 
In other words, it pertains to the remedy, not to the right.*! 


Under this rule, the authority of the Commission to consider any subject- 
matter must stem directly from the agreement which created it or its action 
is a nullity.* 

The Commission seems to have full authority to pass upon its own jurisdic- 
tion.** Jurisdiction, being inherent in every matter considered by the 
Commission, should be resolved in each case.** The question is twofold: 
(a) Is the matter one for the determination of the Commission? (2) If so, 


24 Wigmore, Guide to American International Law and Practice (1943), p. 280. 

25 Annex, Art. II, par. B, loc. cit. 26 Ralston, op. cit., pp. 109, 110. 

27 See Hudson, International Tribunals, pp. 19, 20, expressing the view that members 
of joint commissions are subject to the control of the appointing state. 

28‘“The commissioners should consider themselves not the attorneys for either the 
one or the other country but the judges appointed for the purpose of deciding the 
question submitted to them, impartially, according to law and justice, and without 
reference to which side their decision will affect favorably or unfavorably.’’ The 
Good Return and The Medea, United States and Ecuador (1865). Moore, History and 
Digest of International Arbitrations to which the United States has been a Party (1898), 
pp. 2733, 2734 (cited herein as Moore’s Arbitrations). 

29 Cf, Feller, The Mexican Claims Commission (1935), pp. 40, 41. 

80 Hudson, op. cit., p. 67. 

31 Opinion dealing with Germany’s Obligations, etc. (1924), this JourNaL, Vol. 19 
(1925), pp. 612, 614. 32 Hudson, op. cit., pp. 127, 131. 

33 Ralston, op. cit., p. 44; 1936 Supp., p. 29; 2 Hyde, op. cit., p. 1627. 

34 Hudson, op. cit., p. 71. 
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what procedure should be followed in determining the matter? The ques- 
tion of procedure in a jurisdictional sense looms large in view of the separate 
functions of the Commission and the Swiss Compensation Office. Neither 
may determine the matter according to its own fancy.*° 

The exact nature of the Joint Commission established by the Washington 
Accord is hard to define in relation to international tribunals that have been 
constituted in the past. While it is arbitral in nature, in that it must adjust 
the differences of the signatory governments,*® it cannot be said that it is 
engaged exclusively in a judicial process, 7.e., the making of decisions by 
application of law to determined facts.*’ 

The Commission has definite administrative functions, such as assisting 
the Compensation Office in uncovering cloaked transactions,** reporting 
property believed to be German to the Compensation Office,*® placing at the 
disposal of the Compensation Office information and documentary evi- 
dence,*® consulting with the Swiss Compensation Office on important deci- 
sions on matters of principle,*' the adoption of rules of procedure,** settle- 
ment of general matters concerning terms and conditions of sale of German 
property,**® submission of inquiries to the Swiss Compensation Office, and the 
making of requests to that office for information and documentary evi- 
dence.** Decisions on all such matters seem to be administrative decisions 
which the Commission is competent to make.*° 

On the other hand, the Commission’s functions would seem to be judi- 
cial #® in determining whether it should appeal decisions of the Compensa- 
tion Office with which it does not agree to the Swiss Authority of Review, 
in considering conclusions of the Swiss Compensation Office in cases involv- 
ing suspected German property, in settling terms and conditions of sales 
of particular German property, and the consideration of cases of property 
belonging to women of Swiss birth married to Germans in Germany.** 
These functions involve the weighing of particular facts in the light of the 


35 Cf. Award of arbitrator, Chilean-Peruvian Accounts (1875), Moore’s Arbitrations, 
p. 2102. 

864 Hackworth, Digest of International Law (1942), p. 58. 

37 Wigmore, op. cit., pp. 276, 277. 38 Annex, I, B, loc. cit. 

39 Annex, II, E, loc. cit. In practice it is usually the individual members of the Com- 
mission who report property believed to be German to the Swiss Compensation Office 
through the Secretariat of the Commission. 

40 Annex, II, D, loc. cit. As in the case of property believed to be German (note 39 
supra), it is usually the individual members of the Commission who submit information 
and documentary evidence to the Swiss Compensation Office through the Secretariat of 
the Commission. 

41 Annex, II, D, loc. cit. 42 Note 66 infra. 

43 Annex, II, F, loc. cit. This includes general matters concerning the sale or transfer 
of German-owned trademarks and copyrights mentioned in Annex, VI, B. 

44 Annex II, D, loc. cit. 45 Cf. Ralston, op. cit., 1936 Supp., p. 52. 

46 Hyde, op. cit., p. 1645. 

47 Annex, Art. I, A, e; Art. II, E, F; Art. III, loc. cit. 
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Accord and Annex.*® Whether these functions are in fact judicial acts is 
not free from doubt. 

The Compensation Office submits formal matters to the Commission in 
the form of written ‘‘exrposés.’’ These submissions may consist of a general 
proposal of the Compensation Office concerning implementation of the Ac- 
cord, or a statement of facts concerning a particular situation and the pro- 
posed action of the Swiss Compensation Office with respect thereto. Deci- 
sions of the Commission on the former appear administrative, on the latter, 
judicial. 

The Commission would thus appear to be a quasi-judicial body charged 
both with the making of administrative decisions concerning the implemen- 
tation of the Accord and with the making of judicial decisions in particular 
eases. In performing such duties the Commission would seem to be re- 
quired to interpret the Accord and Annex in accordance with established 
principles of international jurisprudence.*® 

It may be presumed that international law controls the decisions of the 
subject 
to no other law than that derived from the principles of justice and equity, 
51 The Commission, undoubt- 


Joint Commission.®® Like other such commissions it would seem ‘‘ 


international law and the public treaties. 
edly has equity powers, even though the Accord and Annex do not so 
provide.*? While the principle of stare decisis is not recognized by inter- 
national tribunals,®* nevertheless the administration of impersonal justice 
usually requires reliance upon precedents where they exist.°* The Com- 
mission, like most international tribunals,®° has therefore been disposed to 
conform its decisions to its own precedents. 

In considering the effect of local law on decisions of the Commission it 
must be remembered that the subject-matter of the Washington Accord is 
German property in Switzerland. So in effecting the liquidation of such 
property the laws of Switzerland would seem to apply with respect to the 
formation of corporations, partnerships, and limited associations,** heirship 


48 Cf. Moore, 1 International Adjudications (Modern Series, 1929), p. xxxvi et seq. 

496 Hackworth, op. cit., p. 89. 

50 Hudson, op. cit., p. 99 et seq.; Ralston, op. cit., pp. 53, 54; Hackworth, op. cit., p. 
118 et seq. 

51 Eldredge case, U. S.-Peruvian Mixed Commission. Moore’s Arbitrations, p. 3462. 

52 Ralston, op. cit., p. 53 et seqg.; 1936 Supp., pp. 31-33. ‘‘Equity may be said to 
form a part of international law, serving to temper the application of strict rules, to 
prevent injustice in particular cases, and to furnish a basis for extension where lines 
have been forged by experience. Hence, a tribunal may include principles of equity 
in the law which it applies, even in the absence of an express mandate.’’ Hudson, 
op. cit., p. 103. 53 Ralston, op. cit., p. 123 et seq. 

54 Hudson, The Permanent Court of International Justice (1920-1942), p. 627. 

55 Ibid., p. 628. 

56 Ralston, op. cit., pp. 99, 100, citing the Umpire of the German- Venezuelan Commis- 
sion in the Brewer, Moller & Co. case. 
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and succession,’ local land law,°* and contracts.°® Should there be a con- 
flict between Swiss law and international law, the local law should yield 
to the law of nations.°® Swiss law could not be used to thwart the Accord 
and Annex. The Permanent Court of International Justice said in the 
case of German Interests in Polish Upper Silesia: 

The Court is certainly not called upon to interpret the Polish law as 
such but there is nothing to prevent the Court giving judgment on the 
question whether or not in applying such law Poland is acting in con- 
formity with its obligations towards Germany under the Geneva Con- 
vention.®! 

While in certain instances the Commission seems obliged to apply the 
laws of Switzerland, it cannot be definitively stated that it is bound by 
Swiss municipal law.®? It evidently has full authority to determine whether 
the Compensation Office in applying local law is acting in conformity with 
the Accord and Annex and to reject any contention by that office that local 
law is a bar to the implementation of the protocol. To that end it should be 
able to look behind legal persons to the real interests involved.** 

The Commission seems bound by interpretations of municipal law by the 
Swiss courts.** Such would not be true in cases involving an interpretation 
of the Accord and Annex. In those instances the Commission could prob- 
ably use its independent judgment,®’ guided by the principles of interna- 
tional law. The Commission appears clothed with full authority to decide 
individual cases on their merits under the Accord without taking into ac- 
count any decision of the Swiss courts with relation to the same subject- 
matter. 

Although the Accord and Annex do not so provide, the Commission has 
the right to adopt rules governing its procedure, in accordance with the 
usual practice of international bodies.*® This right is hmited by the pro- 
vision of the Agreement creating the Commission, and while the Commission 
may properly define and limit the conditions of the exercise of its jurisdic- 
tion, no rule could be used to extend its jurisdiction. 


57 Cook’s case, British-American Commission of 1853. Moore, Arbitrations, pp. 2313, 
2315. 

58 Case of the German Settlers in Poland. Fachiri, Permanent Court of International 
Justice (1925), p. 186 et seq. 596 Hackworth, op. cit., p. 118. 

60 Ralston, op. cit., p. 98 et seq.; 1936 Supp., p. 48 et seq.; The Montijo (1875), 
United States and Colombia, Moore’s Arbitrations, p. 1440. 

81 Quoted in Ralston, op. cit., 1936 Supp., p. 48. 

62 Hudson, op. cit., p. 103. 

63 Shufeldt v. Guatemala (1930), this JourNAL, Vol. 24 (1930), pp. 799, 817. Such 
authority also seems implied from Art. I, par. B, of the Annex which requires the an- 
nulment of transactions of a cloaking nature by which German property was concealed. 
Also see Domke, The Control of Alien Property (1947), p. 111. 

64In the matter of The Argonaut and Colonel Jonas H. French, this JourNAL, Vol. 
16 (1922), pp. 106, 109; 6 Hackworth, op. cit., p. 121. 

65 Ralston, op. cit., p. 115. 66 [bid., p. 197. 
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The only formal rules adopted by the Commission deal with the duties of 
the Secretariat made available by the Swiss Federal Political Department. 
They cover such matters as records, correspondence, archives, agenda of 
meetings, minutes, and docket of pending matters. By decision other pro- 
cedural rules have been adopted, such as rotation of chairmanship, trans- 
mission of correspondence between the Commission and the Compensation 
Office, official languages of the Commission, and place and frequency of 
meetings. 

As a corollary of its right to adopt rules of procedure, it may be assumed 
that the Commission has an inherent right to determine the method of 
presentation and consideration of cases.*’ It thus has full authority to 
prescribe the manner in which it will collaborate with the Compensation 
Office, receive and transmit reports from and to that office, consider decisions 
of the Compensation Office, and take appeals therefrom. In practice these 
matters are worked out jointly with the Compensation Office. In all matters 
of procedure flexibility and informality have been the rule.** 

Interested parties frequently make claims against property to be liqui- 
dated under the Accord. These are usually claims of title said to have 
been acquired by non-Germans prior to the effective date of the Accord, 
lien claimants, and requests for full or partial exceptions from liquidation 
because of hardship and other reasons. The Commission has held that 
such eases must be considered by the Compensation Office in the first in- 
stance. In view of the right of appeal afforded private parties in interest,®* 
the Commission usually only considers such cases after submission by the 
Compensation Office when a matter of principle * or alleged cloaking of 
German property * is involved. 

Matters are generally submitted to the Commission by the Compensation 
Office informally in the form of a letter or formally by an ‘‘exposé’’ which 
sets out the facts and views of that office, and are brought on for a hearing 
by being placed on the agenda of a particular meeting by the Secretariat. 
Other matters may be brought before the Commission by a member thereof 
or by the Compensation Office making a request to the Secretariat to have 
it placed on the agenda of a meeting. As the Commission will not hear 
private pleas, parties in interest or their counsel may not appear before 
the Commission. A representative of the Compensation Office is present 
at the meetings of the Commission and is permitted to take part in discus- 
sions but not decisions. There is therefore no necessity for agents or their 
counsel.** 


67 Ibid., p. 204. 68 Cf. Feller, op. cit., pp. 228, 229. 
69 Note 103 infra. 
70 The Annex requires the Compensation Office to consult the Joint Commission before 
aking ‘‘important decisions.’’ Annex, Art. II, D, loc. cit. 
71 The uncovering of cloaked German property by the Compensation Office is to be 
done with the assistance of the Commission. Annex, Art. I, B, loc. cit. 

72 Cf. Feller, op. cit., p. 284. 
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Following the usual practice of international tribunals,”* the Commission, 
with one exception, hears no oral testimony. The exception is in the case 
of experts,’* usually government officials, who may appear before the Com- 
mission on behalf of the individual members or the Compensation Office. 

As the Accord and Annex are silent concerning rules of evidence before 
the Commission, it would appear to have authority to prescribe reasonable 
rules with respect thereto.”® It has, however, in effect followed the pro- 
visions of the Annex that deal with the Arbitral Tribunal, and does not 
consider itself to ‘‘be restricted as regards the nature or proof of evidence 
produced before it.’’** In practice little original evidence is considered, 
action being taken on written digests thereof prepared by the Compensation 
Office or experts. Because of the mutual obligations of the Compensation 
Office and the Commission to place at each other’s disposal information 
and documentary evidence,” the question of burden of proof does not arise 
as between the Commission and the Compensation Office.** While the Com- 
mission has authority to prescribe the method of submission of proof, it is 
obliged to consider all pertinent evidence submitted to it. The evaluation 
and weighing of evidence seem to be for the Commission without restric- 
tion.”® 

As the Commission is a collegiate tribunal and acts by majority vote,*° 
action may only be taken when at least three commissioners so decide. If 
there is a divided vote, two against two, there can be no disagreement with 
the Compensation Office, and a decision of that office on a disputed point will 
prevail. 

Except for advisory opinions and procedural matters, the Commission is 
usually in no position to make a formal decision until there has first been 
a decision by the Compensation Office. In practice, matters are submitted 
by the Compensation Office to the Joint Commission for consideration or 
referred by the Commission to the Compensation Office for a decision which 
when received is acted on by the Commission. In the first instance the 
Compensation Office acquiesces in the Commission’s decision or refuses to 
do so, and in the latter the Commission either agrees with, disagrees with, 
or modifies the Compensation Office’s decision. In either case if the Com- 
mission and the Compensation Office are unable to agree, the decision of the 
Compensation Office becomes final unless the Commission elects to appeal to 
the Swiss Authority of Review.*! If the Commission fails to appeal from 
a final decision of the Compensation Office with which it is unable to agree, 


78 Ibid., p. 253; Sandifer, Evidence before International Tribunals (1939), pp. 206, 
207. 


74 Sandifer, op. cit., pp. 233, 234. 75 Ibid., p. 28. 
76 Annex, Art. III, loc. cit. 77 Annex, Art. II, D, loc. cit. 
78 Cf. Feller, op. cit., p. 260 et seq. 79 Sandifer, op. cit., pp. 10-14. 
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the matter would seem to be res judicata.*?» The same would be true where 
the Compensation Office acquiesces in a decision of the Commission, because 
in such a case there would be no disagreement, hence no right of appeal by 
the Commission. 

Decisions of the Commission, 7.e., its judgment or award ** consist of the 
opinion of the Commission on a particular matter. In form this consists 
of a brief statement of action taken by the Commission at a meeting and 
dictated by the presiding commissioner into the minutes of the Commission 
for that session. Minutes are prepared in both French and English, and 
are of equal dignity. Decisions are not made public. 

Reasons for its decisions are not as a rule given by the Commission and 
do not seem to be mandatory.** On occasion, however, the Commission has 
adopted the written views of one of the Commissioners as its opinion. The 
rules provide that any member may file the reasons for his vote in writing 
with the Secretariat. 

The Commission has, in the interest of regularity, sought to preserve 
uniformity of decision. The tendency of the Commission has been to lay 
down general principles, either by administrative decisions or in determin- 
ing particular cases, which would guide the Compensation Office in carrying 
out its functions under the Accord. 

Rehearings have been refused by international tribunals because of the 
lack of inherent power to consider them.*® Nevertheless, and notwith- 
standing the lack of rules provided therefor, petitions for rehearing have 
been considered.*® The Commission would seem to have authority to re- 
open a case and grant a rehearing upon the basis of newly discovered evi- 
dence of a decisive character,*’ or upon a substantial showing of fraud in 
the matter of evidence.** Errors due to accidental omission, clerical errors, 
and miscalculations may of course be corrected.*® Because of the right of 
appeal, there would seem to be no reason for the Commission to reconsider 
questions of law, but it undoubtedly has authority to do so.*° 

As rehearings are distinct from appeals ** and as the Commission’s de- 
cisions may be tested by appeal, the circumstances under which rehearings 
should be granted seem limited. If the matter has been appealed to the 
Swiss Authority of Review, the Joint Commission would be without juris- 
diction to consider the case further and any action would have to be taken 
by the appellate tribunal. In those cases in which the Commission has 


82 Cf, Ralston, op. cit., p. 48 et seq.; 1936 Supp., pp. 29, 30; 7 Moore, International 
Law Digest (1906), p. 55 et seq. 

83 1 Moore, International Adjudications (Modern Series, 1929), p. xx. 

84 Ralston, op. cit., p. 107 et seq. 

85 Ralston, op. cit., p. 207; Sandifer, op. cit., pp. 284-286. 
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made a decision which has not been appealed, it would possibly have the 
right at any time to entertain a request for rehearing on the basis of newly 
discovered evidence, fraud, or clerical error. This seems particularly true 
in view of the requirement that the Compensation Office and the Com- 
mission place information and documentary evidence at the disposal of 
each other.*? 

The Accord and Annex are unequivocal in providing that the Conmpensa- 
tion Office shall exercise its functions ‘‘in close cooperation’’ and ‘‘in 
collaboration with’’ ** the Joint Commission. The Annex also specifically 
enumerates certain circumstances in which the Commission and Compensa- 
tion Office must work together.** These are not necessarily exclusive, but 
it is evidently the intent of the Accord that the Commission and the Com- 
pensation Office should work hand in hand in the accomplishment of their 
respective tasks. The Joint Commission is much more than a consultative 
body, and while it must work with the Compensation Office to attain a 
common end, both bodies have important several functions. 


IV. THe Swiss AuTHoRITY OF REVIEW 


The Annex of the Accord provides that if the Joint Commission is unable 
to agree to decisions of the Compensation Office, or if the party in interest 
so desires, the matter may be submitted to a Swiss Authority of Review.*° 
This review authority is composed of three members, all of whom are Swiss 
nationals, and is presided over by a judge.*® The chairman of the Review 
Authority is the President of the Swiss Federal Tribunal, which is com- 
parable to the United States Supreme Court. The other two members are 
laymen. 

The tribunal, like the Joint Commission, would appear to have limited 
powers and only such authority as is found in the Accord and Annex. 
While the Annex provides that review by this body will be administrative 
in form,®’ its decisions really seem to constitute a judicial determination 
of the questions at issue.** 

Under Article III of the Annex, failure to appeal to the Authority of 
Review makes a decision of the Compensation Office final. The decision 
to be reviewed by the Authority of Review is that of the Compensation 
Office, not that of the Joint Commission. In the matter of appeals the 
sole authority of the Commission is to cause a decision of the Compensation 


92 Annex, Art. II, D, loc. cit. 

%3 Accord, Art. I, par. 4; Annex, Art. II, B, loc. cit. 

®4 Uncovering of cloaking transactions (Annex, I, B), making of important decisions 
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Office to be reviewed. In effect the Authority of Review must in each case 
determine whether it will accept the decision of the Compensation Office, 
the Commission, or determine the matter de novo. 

There must be a final decision of the Compensation Office to permit the 
matter to be taken to the Authority of Review. An interlocutory decision 
is not enough. Any final decision of the Compensation Office can be ap- 
pealed by the Commission with apparently three exceptions: cases in which 
the Commission does not have jurisdiction, cases relating to women of Swiss 
birth married to Germans in Germany, and cases involving the transfer 
of German-owned trademarks and copyrights. 

In determining whether it will appeal decisions of the Compensation 
Office with which it does not agree, it is assumed that the Joint Commission 
is performing a judicial function. This requires a formal decision and, as 
in every matter considered by the Commission, requires that its jurisdiction 
be determined. Should the Commission hold that a matter is not for its 
determination it would probably have no right to take an appeal because 
it would thereby exceed its legal boundaries.*® In such event a decision of 
the Compensation Office would not be either final or binding on the signa- 
tory governments but would seem to be subject to diplomatic negotiations 
or possible arbitration under Article VI of the Accord.’ 

The Annex requires the Joint Commission to give sympathetic considera- 
tion to cases brought to its attention by the Compensation Office relating 
to property of Swiss origin located in Switzerland and belonging to women 
of Swiss birth married to Germans residing in Germany.’ Such cases are 
to be considered by the Joint Commission without the necessity of a prece- 
dent decision by the Compensation Office. As it is the Commission that 
has the say-so in such matters, its decision thereon seems final. In practice 
they have been handled by an administrative decision of the Commission 
in collaboration with the Compensation Office. 

As to German-owned trademarks and copyrights, the Accord prohibits 
their transfer without the concurrence of the Compensation Office and the 
Commission.’°? As decisions in such cases are joint, it could hardly be 
said that there was a final decision of the Compensation Office in the ab- 
sence of the concurrence of the Commission. 

Interested parties have the right to submit decisions of the Compensation 
Office to the Authority of Review.'°* This method of appeal is entirely 
independent of the right of appeal granted the Commission, as the Com- 
mission does not hear private pleas. Cases involving private parties may, 
however, indirectly come before the Commission because a matter of prin- 
ciple or alleged cloaking of German property is involved.’** In such eases, 


99 Cf. Hudson, International Tribunals, p. 127. 

100 See p. 480 infra. 101 Annex, Art. I, A, e, loc. cit. 
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if the Commission is unable to agree to the decision of the Compensation 
Office, it may appeal to the Authority of Review, or if the Compensation 
Office acquiesces in the decision of the Commission, the party at interest 
may appeal the matter. When this occurs the Compensation Office has 
agreed to notify the Commission, and the Authority of Review has afforded 
the Commission the right to intervene. As an appeal to an arbitral 
tribunal is provided for in any case wherein the Joint Commission is in 
disagreement with the Authority of Review, justice would seem to permit 
the Commission to intervene in any case pending before the Authority of 
Review as a matter of right. The Commission obviously has an interest 
in such matters which it should be permitted to assert. 

Once there is a final decision by the Compensation Office the matter 
would seem to be res judicata unless the Commission perfects an appeal to 
the Authority of Review.’ The time for perfecting an appeal, however, 
appears to stem from a final decision of the Commission disagreeing with 
the Compensation Office. Article III of the Accord Annex provides that: 
“Tf the Joint Commission after consultation with the Compensation Office 
is unable to agree to the decision of that Office . . . the matter may within 
the period of one month be submitted to a Swiss Authority of Review.’’ 
It will be seen that consultation with the Compensation Office is a con- 
dition precedent to an appeal by the Commission. It is only after such 
consultation that the Commission may decide to appeal. No time limit for 
such consultation is contained in the Accord and Annex and it would 
seem to follow that there is thus no time limit in which the Commission 
must disagree with the Compensation Office. The intent of the protocol is 
evidently to afford every opportunity for the Commission and the Compen- 
sation Office to adjust their differences without an appeal. In view of that 
part of the Accord which provides that the Compensation Office and the 
Commission shall place information and documentary evidence at the dis- 
posal of each other,’°® the Commission should not be obliged to disagree 
with the Compensation Office until it is satisfied that the office was in 
possession of all relevant information and documents and that the decision 
of the Compensation Office was therefore final.‘°’ It is the Commission 
which is given the authority to submit matters to the Authority of Review, 
not the Compensation Office. So long, therefore, as a decision of the 


105 Note 82 supra. 106 Annex, Art. II, par. D, loc. cit. 
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Compensation Office is being considered by the Commission, the Commis- 
sion has held that the question of an appeal does not arise. Once, how- 
ever, the Commission makes a final decision disagreeing with a final de- 
cision of the Compensation Office the matter must, within one month from 
the date of such decision, be submitted to the Authority of Review or the 
decision of the Compensation Office would no doubt become final. 

Article III of the Annex provides that the procedure of review shall be 
‘‘prompt and simple,’’ and this is true in practice. Appeals are lodged 
by the Presiding Commissioner of the Commission addressing a letter to 
the Presiding Judge of the Authority of Review, giving the grounds of 
appeal and if necessary asking for time to submit additional documents. 
Appeals may be decided de novo and documentary evidence not previously 
submitted to the Compensation Office may be submitted to the Review 
Authority. As a rule, however, cases are decided on the record before the 
Compensation Office, the arguments of that Office, and the opinion of the 
Commission. There is no oral argument. 

Private parties lodge their appeals with the Compensation Office which 
transmits them to the Authority of Review along with the record before the 
Compensation Office, the views of that Office, and the appellant’s brief. 
Private individuals may be represented by counsel both before the Compen- 
sation Office and the Authority of Review, although there is no personal 
appearance before the latter. 

While it does not seem obliged to do so,'°S the Authority of Review hands 
down written opinions in German stating the reasons for its decisions. 
They are not made public. Although the Accord does not so provide, the 
tribunal undoubtedly has the power to act by majority vote.’ There is 
no provision for rehearings, and decisions of the Authority of Review are 
final unless submitted to the Arbitral Tribunal.'?® 

The Authority of Review is somewhat of an anomaly in the field of inter- 
national tribunals in that it is entirely composed of nationals of one of the 
Powers which is a party to the arbitral protocol. Nevertheless, it has all 
of the characteristics of an international tribunal rather than of a national 
court. This being true, its decisions would be controlled by international 

V. THE ARBITRAL TRIBUNAL 


Article I1I of the Accord Annex provides that if the Joint Commission 
is in disagreement with any decision of the Authority of Review, the three 
Allied Governments may submit the difference to an Arbitral Tribunal, 
to be composed of one member designated by the three Allied Govern- 
ments, a member designated by the Swiss Government, and a third member 
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designated by the four governments. By exchange of notes the four gov- 
ernments have modified the original protocol to permit the member chosen 
by the Allied Governments and the member chosen by the Swiss Govern- 
ment to designate the third member. The tribunal, like the Joint Com- 
mission and the Swiss Authority of Review, would appear to have only 
such authority as is given to it in the Accord and Annex. 

The Arbitral Tribunal is of the collegiate type and the entire tribunal 
would seem to be required to hear matters submitted to it.'° When there 
is an appeal to the third member of the Tribunal alone he sits as a single 
arbitrator. 

A final decision of the Authority of Review would no doubt be necessary 
before a matter could be submitted to the Arbitral Tribunal. An appeal 
to the Arbitral Tribunal seems to require two steps, both of which are 
necessary to its jurisdiction, viz., (a) a formal decision by the Joint Com- 
mission that it is in disagreement with a decision of the Authority of Re- 
view; and (b) a decision by each of the three Allied Governments that the 
difference be submitted to the Arbitral Tribunal. As to procedure, Article 
III of the Accord Annex states: 


If the difference concerns matters covered by the Accord or the Annex 
or their interpretations, the difference may, if the Allied Governments 
desire, be submitted to an Arbitral Tribunal. 


It seems clear that the only differences covered by the Accord and Annex 
are intended to be arbitrated. Extraneous matters are excluded. 
The same article of the Annex also provides that 


Any such difference which is not of primary importance may, if the 
Joint Commission and the Compensation Office agree, be submitted for 
decision to the member of the Tribunal who has been designated by 
agreement of the four governments, who in such cases will sit as the 
Arbitral Tribunal. 


This appears to provide an alternative means of appeal by agreement of 
the Commission and the Compensation Office. This method of appeal . the 
Arbitral Tribunal also appears to require two jurisdictional steps, v7z., 
(a) a formal decision by the Commission that it is in disagreement with a 
decision of the Authority of Review; and (b) an agreement by the Com- 
mission and the Compensation Office that because such difference is not of 
primary importance it may be submitted to the third member of the 
Arbitral Tribunal. 

Once there has been a formal decision of the Joint Commission disagree- 
ing with the Authority of Review, the three Allied Governments must lodge 
their appeal with the Arbitral Tribunal within one month."* However, 
as in the case of appeals by the Commission from decisions of the Compen- 
sation Office to the Authority of Review, there is no specified time limit 
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prescribed in which the Commission must disagree with the Authority of 
Review. Also, in the case of appeals to the third member of the Arbitral 
Tribunal by agreement of the Compensation Office and the Authority of 
Review, there is no time limit prescribed within which such agreement 
must be reached. 

As the Arbitral Tribunal has not been organized, details concerning the 
method of appeal are not available. It may be assumed that the Tribunal 
will make its decisions in writing, although the precedents do not absolutely 
require that it give its reasons therefor.''* Written opinions such as those 
given by the Authority of Review would be a contribution to international 
jurisprudence. 

The Arbitral Tribunal, being a collegiate tribunal when sitting en banc, 
must evidently act by majority vote,"!® but when matters are decided by the 
third arbitrator, his decision alone would constitute a decision of the 
tribunal. The tribunal, being appellate in nature, can probably only enter- 
tain a case when the jurisdictional requirements, both concerning the de- 
cision a@ quo and the manner in which the case is submitted, have been 
fulfilled. 

The tribunal is unique in the annals of international tribunals because 
of its appellate jurisdiction..‘® While there is continuity between the de- 
cisions appealed from and the proceedings before the tribunal, it may 
nevertheless act de novo. Article III of the Accord Annex states that: 


The Arbitral Tribunal will not be restricted as regards the nature or 
proof of evidence produced before it and will have full jurisdiction to 
consider all matters of fact or law submitted to it. 


Once the tribunal acquires jurisdiction it would seem to have full authority 
to decide a case on new evidence, new questions of law, and without regard 
to the decisions previously made by the Compensation Office, the Joint 
Commission, or the Authority of Review. Decisions of the tribunal are 
final.**" 
VI. ALTERNATIVE ARBITRATION 
Not content with a multiple system of review of decisions of the Compen- 

sation Office, the authors of the Accord provided still another method of 
settling differences in Article VI thereof, viz.: 

In case differences of opinion arise with regard to the application or 

interpretation of this Accord which cannot be settled in any other way, 

recourse shall be had to arbitration. 


This article provides a separate and distinct method of settlement of dis- 
putes outside of the Compensation Office, the Joint Commission and the 
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Arbitral Tribunal. As no method of arbitration is provided in this article, 
an agreement between the signatory Powers on a compromis ''® is neces- 
sary.'?° 

It will be seen that only differences over the proper meaning of the Ac- 
cord ‘‘which cannot be settled in any other way’’ are subject to arbitration 
under Article VI of the Accord. Until efforts to adjust disputes by diplo- 
matic means have failed, no duty to arbitrate seems to arise.!°° This 
phraseology has been used in a number of treaties to which the United 
States ?*4and other nations have been parties.’?? It cannot be said that 
this provision of the Accord requires compulsory arbitration. It is ‘‘only 
an agreement to agree—a pactum de contrahendo,’’ and the only obligation 
imposed would appear to be a duty to take part in negotiations in an effort 
to arrive at an agreement with respect to an arbitral tribunal and the pre- 
cise question to be submitted thereto.'** Once the arbitral tribunal pro- 
vided by Article III of the Annex is in existence, the parties could agree to 
submit differences arising under Article VI of the Accord to that tribunal. 
There is, however, no obligation to do so, and the Arbitral Tribunal consti- 
tuted under Article III would probably have no jurisdiction of matters 
arising under Article IV of the Annex unless they are expressly referred to 
it by the signatory Powers.'** 

It is obvious that the authors of the Accord anticipated that numerous 
differences would arise, and to resolve them established a complicated sys- 
tem of arbitration. Fear of perpetuating these differences or of diminish- 
ing the authority and prestige of the several arbitral tribunals whose de- 
cisions might be overridden on appeal '*> was disregarded and the unusual 
procedure of providing for reconsideration on appeal was adopted.?*® 
Nevertheless, a desire for finality was not sacrificed. Article III of the 
Annex specifically provides that decisions of the Compensation Office shall 
be final unless appealed to the Authority of Review, that the decisions of 


118 ‘Jn connection with international arbitration the word compromis, derived from 
the civil law relating to private arbitration, has come into vogue to designate the form 
of treaty which refers a given subject matter of dispute to arbitrators, either specifically 
designated or where designation is arranged for, describes and limits the powers of the 
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of notes, the most informal of all international arrangements.’’ Ralston, op. cit., p. 5. 
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Arbitration Treaties,’’ this JouRNAL, Vol. 25 (1931), p. 469 et seq. 
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the Authority of Review shall be final unless appealed to the Arbitral 
Tribunal, and that the decisions of the Arbitral Tribunal are final. This 
is in accordance with the general rule that once a decision on the merits is 
pronounced by an international tribunal, it becomes definitive and final and 
binding on the parties.1*7 Nevertheless, any of the ‘‘final’’ decisions con- 
templated by the Accord are subject to non-recognition by the signatory 
Powers under the usual rules of international law invoked against the de- 
cisions of arbitra! tribunals.'** The grounds for failing to recognize an 
award are numerous, and not all publicists agree thereon, but the ones 
usually given are departure from the limits of submission and unconscion- 
able decisions.'*® As the Accord was negotiated by the three Allied Gov- 
ernments on behalf of themselves and sixteen other beneficiary countries, it 
would seem that any of the countries involved could refuse to recognize 
arbitral decisions under the Accord on the grounds usually recognized by 
international law insofar as any of these countries might be affected by a 
particular decision. 

The desire to have differences finally and promptly determined seems 
strained by the multiple appeals procedure of the Accord. On the whole 
the arbitral provisions of the protocol seem to have overstepped the re- 
quirement that the rules of international law must be simple and realistic 
and eschew complicated, tedious procedures.'*° 


127 Hudson, op. cit., pp. 121, 124; Hyde, op. cit., pp. 1633, 1634. 

128 In the Chamizal case between the United States and Mexico the agreement for 
submission provided that the award should be ‘‘final and conclusive upon both Govern- 
ments and without appeal.’’ (Convention of June 24, 1910, U. 8.-Mexico, Art. 3, 36 
Stat. 2481.) The United States refused to accept the award as binding (1 Hackworth, 
op. cit., pp. 416, 417). 

129 Hackworth, op. cit., p. 125 et seq.; Hyde, op. cit., p. 1636 et seg. See authorities 
cited by Garner, loc. cit. 

130 Ernst Schneeberger, ‘‘ Reciprocity as a Maxim of International law,’’ Georgetown 
Law Journal, November, 1948, p. 31. 
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NOTES ON LEGAL QUESTIONS CONCERNING THE 
UNITED NATIONS 


By LIANG * 


THE THIRD SESSION OF THE INTERNATIONAL LAW COMMISSION: 
REVIEWjOF ITS WORK BYETHE GENERAL ASSEMBLY '—I 


The International Law Commission of the United Nations held its third 
session at Geneva, Switzerland, from May 16 to July 27, 1951. In the 
course of fifty-three meetings, the Commission completed its work on the 
following items: (1) reservations to multilateral conventions; (2) question 
of defining aggression; and (3) preparation of a draft code of offenses 
against the peace and security of mankind. It also concluded the first 
phase of a review of its Statute. In the field of the codification of inter- 
national law, the Commission undertook further consideration of the topics 
of (1) law of treaties and (2) regime of the high seas. It also decided to 
initiate work on the topics of ‘‘nationality, including statelessness’’ and 
‘‘regime of territorial waters,’’ and appointed Judge Manley O. Hudson 
and Professor J. P. A. Francois special rapporteurs, respectively, for these 
topics. The actions (including some of an administrative character) 
taken by the Commission are set forth in a report to the General Assembly.’ 

At the sixth session of the General Assembly, held from November 6, 
1951, to February 5, 1952, the Sixth Committee devoted two thirds of its 
time to the consideration of the report of the International Law Commis- 
sion. Upon the recommendation of the Sixth Committee, the General 
Assembly adopted a resolution on each of the following questions: (1) 
reservations to multilateral conventions; (2) review of the Statute of the 
International Law Commission; and (3) question of defining aggression.*® 
In another resolution, the General Assembly took note of the progress of 
the Commission’s work on the codification of international law. The 
present note will attempt to give a résumé of the lengthy discussions in the 


* Director, Division for the Development and Codification of International Law, United 
Nations Secretariat. This note was prepared in collaboration with Mr. Hsuan-Tsui Liu, 
Legal Counselor, Legal Department, United Nations Secretariat. 

1 Two notes on the review by the General Assembly of the work of the first and second 
sessions of the International Law Commission have been published in this JOURNAL, 
respectively, Vol. 44 (1950), pp. 527-542, and Vol. 45 (1951), pp. 509-525. 

2 Report of the International Law Commission Covering the Work of Its Third Ses- 
sion, General Assembly, 6th Sess., Official Records, Supp. No. 9 (A/1858) ; this JouRNAL, 
Supp., Vol. 45 (1951), pp. 103-147. 

8 Consideration of the draft code of offenses against the peace and security of mankind, 
prepared by the Commission, was, according to a decision of the General Assembly, 
deferred to the seventh session. 
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General Assembly on the question of reservations to multilateral conven- 
tions. Discussions on the question of the review of the Statute of the In- 
ternational Law Commission and the question of defining aggression will 
be dealt with in subsequent notes in this JOURNAL. 


RESERVATIONS TO MULTILATERAL CONVENTIONS 


The question of reservations to multilateral conventions was first con- 
sidered by the General Assembly of the United Nations at its fifth session 
in 1950, upon the request of the Secretary General. As depositary of a 
number of multilateral conventions, the Secretary General had from time 
to time been concerned with the procedure to be followed in respect of 
reservations and with the legal effect of objections to reservations. At 
that time the question had acquired a certain practical urgency in con- 
nection with the Convention on the Prevention and Punishment of the 
Crime of Genocide which certain states had ratified with reservations. To 
some of these reservations some other states had objected.* By resolution 
478(V), adopted on November 16, 1950, the General Assembly (1) re- 
quested the International Court of Justice to give an advisory opinion on 
certain questions relating to the effect of reservations to the Convention 
on Genocide and of objections to them, and (2) invited the International 
Law Commission ‘‘to study the question of reservations to multilateral 
conventions both from the point of view of codification and from that of 
the progressive development of international law.’’® 

The International Court of Justice, on May 28, 1951, rendered an ad- 
visory Opinion on reservations to the Convention for the Prevention and 
Punishment of the Crime of Genocide. The International Law Commis- 
sion submitted its views on the question of reservations to multilateral 
conventions in general in its report to the General Assembly covering the 
work of its third session.* These two documents were considered together 


4 In a statement before the Sixth Committee, the Assistant Secretary General in Charge 
of the Legal Department revealed that the Secretary General was the depositary of 
forty-three conventions concluded under the auspices of the League of Nations and 
ninety conventions concluded under the auspices of the United Nations. Seventeen 
reservations had been formulated and maintained. The only objections submitted had 
been to reservations to the Convention on Genocide. See General Assembly, 6th Sess., 
Official Records, 6th Committee, 272nd meeting, pars. 12-13. See also report of the 
Secretary General submitted to the fifth session of the General Assembly, U. N. Doc. 
A/1372, pars. 1-3. 

5 General Assembly, 5th Sess., Official Records, Supp. No. 20 (A/1775), pp. 74-75; 
this JOURNAL, Supp., Vol. 45 (1951), pp. 13-14. 

6 Reservations to the Convention on Genocide, Advisory Opinion: I.C.J. Reports, 1951, 
p. 15; this JouRNAL, Vol. 45 (1951), pp. 579-590. This advisory opinion was given by 
7 votes to 5. See also Hudson, ‘‘The Thirtieth Year of the World Court,’’ this JourNAL, 
Vol. 46 (1952), pp. 1-8. 

7General Assembly, 6th Sess., Official Records, Supp. No. 9 (A/1858), Ch. II; this 
JOURNAL, Supp., Vol. 45 (1951), pp. 106-118. 
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by the Sixth Committee of the General Assembly, at its sixth session, 
under the general question of reservations to multilateral conventions. 
Various systems and practices with regard to reservations to multilateral 
conventions were advocated and the merits and demerits of each were dis- 
cussed at length. 


A. THE ADVISORY OPINION OF THE INTERNATIONAL COURT OF JUSTICE 
In its advisory opinion, the International Court of Justice held that 


a State which has made and maintained a reservation which has been 
objected to by one or more of the parties to the Convention but not by 
others, can be regarded as being a party to the Convention if the 
reservation is compatible with the object and purpose of the conven- 
tion; otherwise, that State cannot be regarded as being a party to the 
Convention. 
It further held that a party to the Convention on Genocide ‘‘can in fact’’ 
consider that the reserving state is or is not a party to the convention 
according to whether that party considers the reservation to be compatible 
or incompatible with the object and purpose of the convention. Thus, the 
Court adopted, with regard to reservations to the Convention on Genocide, 
the criterion of the compatibility of a reservation with the ‘‘object and 
purpose’’ of the convention. 


1. Discussion of the Principles Underlying the Court’s Advisory Opinion 


In the Sixth Committee of the General Assembly, the advisory opinion 
of the International Court of Justice, which was accompanied by two dis- 
senting opinions, one of four judges and another of one judge, met with 
varied reception. The representative of the United States declared that 
the Court’s conclusions were ‘‘generally sound’’ and hoped that they would 
be accepted by all states concerned. The representative of Belgium said 
that ‘‘the Court’s reasons for recommending greater flexibility of multi- 
lateral conventions deserved serious consideration.’’ ® 

The Court’s advisory opinion and, more particularly, the criterion of 
compatibility applied by it, also encountered widespread criticism in the 
Sixth Committee.° Affirming the view of the International Law Com- 
mission,'! it was pointed out that there was no objective test for determining 


8 General Assembly, 6th Sess., Official Records, 6th Committee, 264th meeting, par. 23. 

9 Ibid., 272nd meeting, par. 17. 

10 Among the delegations which expressed criticism of the criterion of compatibility 
were those of Brazil, General Assembly, 6th Sess., Official Records, 6th Committee, 271st 
meeting, pars. 51-52; China, ibid., 266th meeting, par. 28; Dominican Republic, ibid., 
265th meeting, par. 20; France, ibid., 266th meeting, par. 5; Greece, ibid., 272nd meeting, 
par. 5; Israel, ibid., 266th meeting, par. 16; The Netherlands, ibid., 271st meeting, par. 
2; U.S.S.R., ibid., 269th meeting, par. 31; Yugoslavia, ibid., 273rd meeting, pars. 41-42. 

11The comments of the International Law Commission on the Court’s advisory 
opinion are contained in pars. 17 and 23-24 of the former’s report. 
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whether a reservation was compatible with the object and purpose of a 
convention. The representative of France, for instance, said that the 
application of the rule of compatibility would involve endless difficulties 
and give rise to endless disputes as to which articles were essential to the 
object and purpose of the convention.’ The representative of Yugoslavia 
considered the rule ‘‘entirely novel,’’ while the representative of Israel 
regarded it as ‘‘somewhat revolutionary.’’!* The representative of Brazil 
contended that ‘‘the Court had departed from all precedent and authority 
to formulate an entirely new theory.’’ ‘‘The Court,’’ he said ‘‘had found 
no precedent for the theory in the sources of international law mentioned 
in Article 38 of its Statute.’’'* The representative of Greece criticized the 
criterion of compatibility for another reason. He thought that any res- 
ervation, irrespective of whether it was compatible or incompatible with the 
object and purpose of the convention, might be made, provided that it 
was accepted.*® 

The representative of the Soviet Union, while critical of the criterion of 
compatibility, objected to the advisory opinion of the Court for still an- 
other reason. He said that the Court held that a convention could not enter 
into force between a state which made a reservation and a state which did 
not accept it, and he took exception to that view.'® 

The representative of the United States defended the criterion of com- 
patibility, saying that it could quite satisfactorily be interpreted by the 
courts and that the common sense of states could be relied upon in in- 
terpreting it. He, however, interpreted the criterion of compatibility as 
used in the Court’s advisory opinion in a different light, declaring: 


His Delegation wished that, in the absence of a reservations clause, 
each State should be free to refuse to accept even those reservations 
which it considered compatible with the purpose of the treaty.’ 
2. Proposal to Extend the Application of the Court’s Advisory Opinion 
to All Multilateral Conventions 


At the very outset of the consideration of the subject in the Committee, 
the United States Delegation introduced a draft resolution '* which, inter 
alia, by implication called for the application of the principles of the 
advisory opinion to all multilateral conventions. The relevant part of this 
draft provided that the General Assembly 


1. Commends to all States the advisory opinion of the Court of 28 
May 1951; 


12 General Assembly, 6th Sess., Official Records, 6th Committee, 266th meeting, par. 5. 


18 [bid., 273rd meeting, par. 42, and 266th meeting, par. 16, respectively. 

14 Ibid., 271st meeting, par. 51. 15 Ibid., 272nd meeting, par. 5. 

16 Tbid., 269th meeting, par. 31. 17 Ibid., 270th meeting, pars. 36-37. 
18 U.N. Doe, A/C.6/L.188. 
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2. Recommends to all organs of the United Nations that they be 
guided in their work by the Court’s advisory opinion of 28 May, 1951, 
so far as it may be applicable. 

These two paragraphs of the United States proposal were, however, with- 
drawn by the United States Delegation when the latter accepted a joint 
amendment submitted by Afghanistan, Egypt, Iran, Lebanon, Saudi 
Arabia, Syria and Yemen to the United States draft resolution, which 
amendment proposed, inter alia, to delete the said paragraphs.’® 


3. Proposal to Extend the Application of the Court’s Advisory Opinion 
to Multilateral Conventions of a Humanitarian Character 


The representative of Venezuela suggested that the advisory opinion of 
the Court should be applied not only to the Convention on Genocide, ‘‘ but 
should be extended to all other agreements of a humanitarian character, 
and adapted if necessary.’’*° He accordingly submitted a proposal, in the 
form of an amendment to the United States proposal, providing that the 
General Assembly 

Recommends to all States that they be guided in regard to the Con- 
vention on Genocide and in framing other multilateral conventions of 
a humanitarian nature by the advisory opinion of the International 
Court of Justice of 28 May 1951. 

In explaining his proposal, the representative of Venezuela explained 
his definition of ‘‘humanitarian conventions’’ in the following terms: 

. . They were conventions which dealt with means of improving 
living conditions and of remedying evils in general, without referring 
to particular States; conventions to implement any of the rights named 
in the Universal Declaration of Human Rights; and future conven- 
tions, the humanitarian nature of which might be made clear during 
their drafting. The conventions on the traffic in persons, narcotic 
drugs, and the status of refugees also were examples.*! 

The Venezuelan amendment was put to the vote in parts.2?. The phrase 
‘fand in framing other multilateral conventions of a humanitarian nature’’ 
was rejected by 12 votes in favor, 21 against, with 14 abstentions. The re- 
mainder was adopted by 17 votes to 6, with 24 abstentions, and became 
operative paragraph 2 of the draft resolution finally adopted by the Sixth 
Committee. This provided that the General Assembly 


Recommends to all States that they be guided in regard to the Con- 
vention on the Prevention and Punishment of the Crime of Genocide 
by the advisory opinion of the International Court of Justice of 28 
May 1951. 
19U.N. Doe. A/C.6/L.200. See General Assembly, 6th Sess., Official Records, 6th 
Committee, 275th meeting, pars. 1, 3. 20 Ibid., 265th meeting, par. 8. 
21 Jbid., 274th meeting, par. 36; the proposal was also contained in U.N. Doe. 
A/C.6/L.197 /Rev. 1. 
22 General Assembly, 6th Sess., Official Records, 6th Committee, 277th meeting, par. 59. 
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Thus the proposal to extend the application of the Court’s advisory opinion 
to multilateral conventions of a humanitarian character was not adopted. 


4. Decision to Approve the Court’s Advisory Opinion in Relation to the 
Convention on Genocide 


The proposal to extend the application of the Court’s advisory opinion 
to conventions other than that on genocide was opposed by a number of 
delegations.2*> Many of these,** including some which were critical of the 
Court’s conclusions in general, urged that the General Assembly should ap- 
prove the Court’s advisory opinion as applying to reservations to the Con- 
vention on Genocide. To this effect, the Delegation of the United Kingdom 
proposed an amendment to the United States draft resolution providing 
that the General Assembly 


Requests the Secretary-General 


(a) in relation to reservations to the Convention on the Prevention and 
Punishment of the Crime of Genocide, to conform his practice to the 
advisory opinion of the Court of 28 May 1951.*° 


The Delegation of Israel submitted a separate draft resolution also endors- 
ing the application of the Court’s advisory opinion to the Convention on 
Genocide.”® 

Still, there were delegations which were opposed to accepting the Court’s 
conclusions even for reservations to the Convention on Genocide. The rep- 
resentative of Pakistan contended that the Convention on Genocide, ‘‘in 
view of its very nature and scope, could not be the object of any reservation 
whatsoever.’’** The representative of Yugoslavia recalled that the Sub- 
committee of the Ad Hoe Committee on Genocide which drafted the Con- 
vention on Genocide had decided that there was no reason to make pro- 
vision for reservations and that this decision had been unanimously ac- 


23 These included the delegations of Argentina, ibid., 267th meeting, par. 44; Australia, 
ibid., 268th meeting, par. 40; Brazil, ibid., 271st meeting, par. 53; Canada, ibid., 270th 
meeting, par. 22; Ethiopia, ibid., 274th meeting, par. 24; India, ibid., 267th meeting, 
par. 33; Iran, ibid., 271st meeting, par. 37; Israel, ibid., 266th meeting, par. 18; The 
Netherlands, ibid., 271st meeting, par. 3. There was a draft resolution submitted by 
Indonesia, providing, inter alia, ‘‘that as to conventions concluded outside the frame- 
work of the United Nations: (a) the opinion of the International Court of Justice be 
taken as guidance as far as applicable; (b) the procedural rules suggested by the Inter 
national Law Commission likewise be adopted; ...’’ U.N. Doe. A/C.6/L.196. This, 
however, was later withdrawn. 

24 Argentina, General Assembly, 6th Sess., Official Records, 6th Committee, 267th 
meeting, par. 44; Belgium, tbid., 272nd meeting, par. 17; Brazil, ibid., 271st meeting, par. 
49; Canada, ibid., 270th meeting, par. 22; China, ibid., 266th meeting, par. 29; Iran, ibid., 
271st meeting, par. 37; Israel, ibid., 266th meeting, par. 16; The Netherlands, ibid., 
271st meeting, par. 1. 

25 U.N. Doe. A/C.6/L.190, point 4. 26 U.N. Doe. A/C.6/193/Rev. 1. 


27 General Assembly, 6th Sess., Official Records, 6th Committee, 267th meeting, par. 35. 
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cepted by the Ad Hoe Committee. It was therefore inferred that the 
General Assembly, in adopting the Convention on Genocide, had ‘‘followed 
the classical principle that reservations were admissible only if the parties 
previously took a decision to that effect and made specific mention of it.’’ 
He declared that his delegation could not accept the Court’s conclusions.** 

The United Kingdom amendment, quoted above, was adopted by 23 
votes to 14, with 12 abstentions,?® and became operative paragraph 3(a) 
of the draft resolution finally adopted by the Sixth Committee. 


B. THE PRACTICE RECOMMENDED BY THE INTERNATIONAL LAW COMMISSION 


The International Law Commission, in paragraph 34 of its Report to the 
General Assembly, suggested a practice to be adopted ‘‘with regard to 
reservations to multilateral conventions, especially those of which the Sec- 
retary General of the United Nations is the depositary,’’ ‘‘in the absence 
of contrary provisions in any multilateral conventions and of an organiza- 
In essence, this practice would require that 


tional procedure applicable. 
a reserving state, in order to become party to the multilateral convention, 
must have the unanimous consent to its reservation of all parties and, 
subject to certain limitations, of all signatories to the convention. In ad- 
dition, the Commission also prescribed some rules governing the procedure 
to be followed by the depositary. This suggested practice was, with some 
variation regarding signatories, substantially similar to the practice 
hitherto followed by the Secretary General of the United Nations with 
regard to reservations to multilateral conventions. 


1. Arguments in Favor of the Practice 


In the debates in the Sixth Committee, various delegations expressed ap- 
proval of the practice suggested by the International Law Commission.*° 
The representative of France spoke in favor of the principle of the in- 
tegrity of multilateral conventions concluded under the auspices of the 
United Nations: 


Because of the diversity of its members, the United Nations had to 
insist on the integrity of the texts in conventions drawn up under its 
auspices. Among States which did not have the same method of in- 
terpreting texts it was essential that every point should be clear in 
advance. 


28 [bid., 273rd meeting, par. 39. 29 Ibid., 277th meeting, par. 33. 

30 These included the following delegations: Australia, ibid., 268th meeting, par. 39; 
Brazil, ibid., 267th meeting, pars. 2, 9; Canada, ibid., 270th meeting, par. 23; Chile, ibid., 
270th meeting, par. 49; China, ibid., 266th meeting, par. 30; Ethiopia, ibid., 274th meet- 
ing, par. 22; France, ibid., 266th meeting, pars. 11-15; India, ibid., 267th meeting, pars. 
29, 30; Indonesia, ibid., 271st meeting, pars. 25, 28-29; Pakistan, ibid., 267th meeting, 
par. 36; U. K., ibid., 264th meeting, par. 13; Yugoslavia, ibid., 273rd meeting, par. 43. 
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It was argued that once a text had been adopted by a majority vote, the 
minority should not alter it to suit its own wishes by introducing reserva- 
tions. There would not be too many practical difficulties involved in the 
practice suggested by the Commission. To resort to any new procedure 
would be difficult, if only because it was always hard to change a practice 
which had been in use for many years. The great merit of the Interna- 
tional Law Commission’s suggestions was that if they were adopted the 
situation would be clear. Simple, clear solutions were needed, because 
in many cases conventions on technical subjects had to be applied not only 
by parliaments but also by national courts, and even by individuals.*! The 
representative of Chile spoke in favor of the practice of the Secretary 
General, which was substantially similar to that recommended by the 
International Law Commission, because ‘‘the League of Nations had applied 
it successfully for so long and without detriment to the interests of those 
American States which had subscribed to it.’’** The representative of 
India pointed out that one of the principal objects of any multilateral 
convention was to ensure the universality of that convention to the utmost 
possible degree. That desire for universality should not, however, lead 
to the neglect of other equally important considerations, namely, the in- 
tegrity of a convention and its uniformity of application.** 
The representative of Ethiopia pointed out that: 


the International Law Commission had applied the universally recog- 
nized and objective rule of the common consent of the parties. The 
concept of common consent was easy to define and should automatically 
be the basis of all treaties and, by analogy, of all modifications of 
treaties, such as reservations.** 


The danger of allowing a reserving state to become a party in spite of 
objections of other parties was pointed out by the representative of the 
United Kingdom : 


. . . In the ease of ordinary treaties, a reservation could enable the 
reserving State to escape an obligation, but it also involved the re- 
nunciation of an advantage. In the case of a law-making convention, 
the reserving State merely evaded an obligation while giving up no 
corresponding benefit, and, since it still became a party to the conven- 
tion, it retained the prestige inherent in that status. Thus the fact 
that the convention would not be in force between the reserving and 
the objecting States meant nothing in practice. 


Furthermore, if too liberal a system were adopted with regard to reser- 
vations, 


There would undoubtedly be a tendency to increase the number of 
reservations and to extend their scope. At the present time, States, 


31 Ibid., 266th meeting, pars. 11-15. 32 Ibid., 270th meeting, par. 49. 
33 Ibid., 267th meeting, par. 29. 34 [bid., 274th meeting, par. 22. 
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realizing that they had not an unlimited right to make reservations, 
acted with a moderation which would perhaps disappear if that right 
was given to them.*® 


2. Arguments against the Practice 


A number of other delegations expressed criticism of the practice sug- 
vested by the International Law Commission.** It was maintained, for 
instanee, by the representative of the United States that the adoption of 
that practice would unjustifiably and arbitrarily limit the treaty-making 
power of sovereign states.*7 The representative of Bolivia contended that 
a state’s right to make reservations was inherent in its sovereignty.*® 

It was further argued, by the representative of Ecuador, that by ob- 
jecting to a reservation accepted by all the others, a party to a multilateral 
convention would in effect be exercising a veto.*® The representative of 
the United States similarly declared that no state should have the right to 
veto acceptance of a reservation accepted by every other party to a con- 
vention or to prevent the reserving state from acceding to the convention.* 

Another argument against the recommendation of the International Law 
Commission, also advanced by the representative of the United States, 
was that the requirement of unanimous consent to a reservation would 
discourage the signing and ratification of multilateral conventions. <A 
treaty widely accepted, although not absolutely uniform in its application 
to all parties, might be greatly preferable to a treaty, theoretically uniform 
in its application, which was only effective as between relatively few states. 
‘‘The progressive development of international law through multilateral 
treaties would not be advanced by insistence on unanimous assent to res- 


35 Tbid., 267th meeting, pars. 16, 19. 
36 These included the following: Argentina, ibid., 267th meeting, par. 42; Belgium, 
ibid., 272nd meeting, par. 18; Bolivia, ibid., 269th meeting, pars. 8-9; Czechoslovakia, 
ibid., 274th meeting, pars. 4, 14; Dominican Republic, ibid., 265th meeting, par. 19; 
Ecuador, ibid., 264th meeting, par. 19; Egypt, ibid., 271st meeting, par. 16; Iran, ibid., 
27lst meeting, par. 36; Israel, ibid., 266th meeting, par. 22; Lebanon, ibid., 264th 
meeting, pars. 34-35; Mexico, ibid., 270th meeting, pars. 8-10, 12-13; The Netherlands, 
ibid., 271st meeting, pars. 6-7; Uruguay, ibid., 268th meeting, pars. 30-32; U. S. A., 
ibid., 264th meeting, pars. 24-25, 28-32; 270th meeting, par. 33, the latter statement, 
by Mr. Maktos, sums up what he called the disadvantages of the unanimity rule: U.S.S.R., 
ibid., 269th meeting, pars. 21-26, 30, 35; Venezuela, ibid., 265th meeting, pars. 4, 6. 

37 Tbid., 264th meeting, par. 28. 

38 Tbid., 269th meeting, par. 8. For other remarks upholding the sovereignty of the 
reserving state, see also statements of representatives of Czechoslovakia, ibid., 274th 
meeting, par. 14; Ecuador, ibid., 264th meeting, par. 17; Syria, ibid., 270th meeting, 
par. 29; Uruguay, ibid., 268th meeting, par. 30; U.S.S.R., ibid., 269th meeting, pars. 
19, 26-27; Venezuela, ibid., 265th meeting, par. 2. 

39 Tbid., 264th meeting, par. 17. 

40 Tbid., par. 24. Other representatives also relied on the argument of the veto: 
Bolivia, ibid., 269th meeting, par. 8; Venezuela, ibid., 265th meeting, par. 4. 
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ervations.’’*1 The principle of universality was, according to the repre- 
sentative of Venezuela, fundamental to international co-operation.*? 

The mode of negotiation of multilateral conventions was also referred to 
as militating against the recommendation of the International Law Com- 
mission. The United States representative cited a passage of the advisory 
opinion of the Court to the effect that the adoption of multilateral conven- 
tions by majority vote in international conferences might make it necessary 
for certain states to make reservations.** The classic system of denying a 
state the right to participate in a multilateral convention merely because 
one party to the convention objected to a reservation formulated by that 
state, according to the representative of Venezuela, ‘‘was a challenge to the 
right of minorities.’’ 44 

The need for allowing reservations was urged also on constitutional 
grounds. The United States representative alluded to the form of govern- 
ment of his country, ‘‘in which the executive and the legislature were 
separate and independent,’’ and contended that ‘‘ political factors and diffi- 
culties involved in treaty-making could not be dispelled by any simple rule 

The principle of integrity of a multilateral convention, upheld by the 
International Law Commission, was criticized by several representatives. 
The representative of the Soviet Union, relying on the advisory opinion of 
the Court, maintained that it had not apparently become a rule of interna- 
tional law. The Court had said that there had been too few examples in 
practice to warrant the formulation of such a rule. On the contrary, he 
gave a number of instances where the League of Nations system regarding 
reservations had not been applied, ‘‘such as the 1912 International 
Radiotelegraph Convention, the 1925 Convention on the use of poison gas 
in warfare,’’ ete. ‘‘Sixty reservations had been made to The Hague Con- 
vention of 1907 and the Netherlands Government, as depositary, had ac- 
cepted all the ratifications qualified by reservations.’’ ‘‘The International 
Law Commission had refrained from mentioning all those conventions 
which supported a practice which it preferred to ignore.’’ 4° 

Some of the foregoing arguments against the recommendation of the 
International Law Commission were refuted in the Sixth Committee. 
For instance, the representative of Yugoslavia maintained that the sov- 
ereignty of the objecting state, in addition to that of the reserving state, 
should also be respected. ‘‘The sovereignty of a State should in no case 
mean denial of the sovereignty of another State.’’ It was also contended 
that ‘‘the sovereign rights of the minority were sufficiently protected by the 
fact that a State was not obliged to accept the text adopted by the vote of 


41 Tbid., 264th meeting, pars. 29, 30, 32. 42 Tbid., 265th meeting, par. 3. 
43 Tbid., 264th meeting, par. 31. 44 Ibid., 265th meeting, par. 4. 


45 [bid., 264th meeting, pars. 31-32. 46 Tbid., 269th meeting, pars. 24-25. 
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the majority.’’*7 As regards the argument of the ‘‘veto,’’ the repre- 
sentative of France observed that the position of the veto in the Security 
(‘ouncil was the reverse of that with respect to reservations to multilateral 
conventions. In the Security Council, a permanent member could veto 
a decision and prevent the Council from agreeing to take action, while 
an objection to a reservation did not frustrate agreement, but prevented 
an agreement from being impaired.*® Referring to the argument based 
on constitutional grounds, the representative of France declared that it 
would not be wise to establish rules relating to international conventions 
on the basis of the difficulties of any particular constitutional system.*® 


3. Decision of the Sixth Committee 


The Delegation of the United Kingdom, which was in favor of the practice 
suggested by the International Law Commission, proposed, in the form of 
an amendment to the draft resolution submitted by the United States,*° 
that the General Assembly 


Requests the Secretary-General ... (b) in relation to reserva- 
tions to any other multilateral convention [than the Convention on 
tenocide] of which he is the depositary, and subject to the terms of 
any provisions of such Convention regulating the question of reserva- 
tions, to act in accordance with the procedures set out in paragraph 34 
of the Report of the Commission.*! 


When put to the vote in the Sixth Committee, this amendment was re- 
jected by 11 in favor, 29 against, with 8 abstentions.*? Thus the practice 
recommended by the International Law Commission failed of adoption by 
the Sixth Committee. 


C. THE PAN AMERICAN PRACTICE 


Various representatives of the American States ** urged in the Sixth 
Committee the adoption by the United Nations of the practice of the Or- 


47 Ibid., 273rd meeting, pars. 34, 36. 48 [bid., 266th meeting, par. 7. 

49 Ibid., par. 9. 50 U.N. Doe. A/C.6/L.188. 

51 U.N. Doe, A/C.6/L.190, point 4. 

52 General Assembly, 6th Sess., Official Records, 6th Committee, 277th meeting, par. 33. 

53 The representatives who alluded to the advantages of the Pan American practice 
included those of the following states: Argentina, ibid., 267th meeting, par. 45; Bolivia, 
ibid., 269th meeting, par. 16; Colombia, ibid., 270th meeting, pars. 55-62; Cuba, 
tbid., 268th meeting, pars. 44, 46, 48; Dominican Republic, ibid., 265th meeting, pars. 
16-19; Ecuador, ibid., 264th meeting, par. 17; El Salvador, ibid., 266th meeting, 
par. 41; Guatemala, ibid., 274th meeting, par. 17. The representative of Belgium said 
that ‘‘the Pan-American system or some variant thereof might be better than the system 
proposed by the International Law Commission,’’ see ibid., 272nd meeting, par. 18; the 
records, however, do not show that he urged its adoption by the U. N. The representative 
of Egypt said he would support the amendment of eight Latin American States 
(A/C.6/L.191) which introduced the Pan American system, see ibid., 271st meeting, par. 
17; the records, however, do not show that he referred to any advantage of that system. 
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ganization of American States, often referred to as the Pan American sys- 
tem, regarding reservations to multilateral conventions. Under this sys- 
tem, where a state ratifies a treaty with reservations which have not been 
accepted (by all the signatory states) : 


1. The treaty shall be in force, in the form in which it was signed, 
as between those countries which ratify it without reservations, in the 
terms in which it was originally drafted and signed. 

2. It shall be in force as between the governments which ratify it 
with reservations and the signatory States which accept the reserva- 
tions in the form in which the treaty may be modified by said reserva- 
tions. 

3. It shall not be in force between a government which may have 
ratified with reservations and another which may have already ratified, 
and which does not accept such reservations.** 


1. Arguments in Favor of the Practice 


According to the representative of El Salvador, the Pan American system 


gave preference neither to the majority nor to the States making res- 
ervations, but preserved the legal equality of States. . . . States were 
left quite free to exercise their sovereignty by specifying which pro- 
visions were essential to a convention and which were accessory and 
consequently liable to reservations.*® 


As the system allowed a reserving state to become party to a multilateral 
convention despite objections to its reservation, the representative of 
Keuador observed that it obviated the possibility of a veto and provided 
the best protection for the minority.*® It had ‘‘the great advantage of 
flexibility,’’ according to the representative of Venezuela.®’ 

The representative of Argentina pointed out that the practice of the 
Organization of American States ‘‘did not sacrifice the principle of in- 
tegrity to that of universality, but made an attempt to reconcile those two 
principles.’’ It was, furthermore, ‘‘the one most in keeping with inter- 
national reality.’’°* The representative of the United States, who had 
not advocated the adoption of the Pan American system, said that it had 


54 These three rules were laid down in a resolution adopted on May 4, 1932, by the 
Governing Board of the Pan American Union. For a description of the Pan American 
practice, see Written Statement of the Pan American Union, submitted to the Inter- 
national Court of Justice in the case of Reservations to the Convention on Genocide, 
1.C.J. Document Dist. 51/10, pp. 11-16. See also Report of the International Law 
Commission, U. N. Doc. A/1858, par. 21. The Commission’s criticisms of this practice 
may be found in par. 22 of its report. 

55 General Assembly, 6th Sess., Official Records, 6th Committee, 268th meeting, par. 2. 

56 Ibid., 264th meeting, par. 17. 

57 Ibid., 265th meeting, par. 5. The representative of Belgium, who did not urge the 
adoption of the system, also alluded to its flexibility and thought it was therefore better 
than the system proposed by the International Law Commission, ibid., 272nd meeting, 
par. 18. 58 Ibid., 267th meeting, par. 45. 
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the advantage, among others, of encouraging ‘‘ wider acceptance of a treaty, 
and prevented conventions from remaining unratified documents.’’ °° 

The representative of El Salvador claimed that the system ‘‘had been 
tried and proved workable.’’ ® Contrary to the assertion of the Interna- 
tional Law Commission that the Pan American practice, which was suited 
to the needs of the American States, was not suitable for application to 
multilateral conventions in general, the representative of the Dominican 
Republic declared that it could be applied even better in a worldwide or- 
ganization such as the United Nations.*! Indeed, ‘‘the system was what it 
was, not because the group [of American States] was unified, but the group 
was unified because of the system,’’ contended the representative of 
Colombia.*®” 


2. Arguments against the Practice 


A number of representatives in the Sixth Committee, without contesting 
the right of the Organization of American States to follow its own practice, 
were opposed to the application of that system to multilateral conventions 
of which the Secretary General of the United Nations is the depositary.** 
The representative of France emphasized the diversity of the Members of 
the United Nations,** while the representative of Brazil pointed out that 
‘‘the atmosphere of relations between American countries was very differ- 
ent from that of the United Nations.’’ Furthermore, the latter main- 
tained that the practice of the American States in respect of reservations 
was far from being uniform and had not encouraged ratifications.*° The 
representative of China said that it was too early to decide whether the 
system was good for general application.*° 

The intrinsic weaknesses of the Pan American system were described in 
detail by the representative of Chile, in the light of the experience of the 
American States. He denied the existence of ‘‘an inter-American doc- 
trine’’ regarding reservations, pointing out that four of the five American 
members of the International Law Commission had opposed the application 
of the Pan American system to multilateral conventions in general, and 
that Judge Alvarez of the International Court of Justice obviously did not 
believe that there was such a doctrine. It was stated that the abuse of 


59 Ibid., 270th meeting, par. 34. 60 Tbid., 268th meeting, par. 4. 

61 Ibid., 265th meeting, par. 17. 62 [bid., 270th meeting, par. 56. 

63 Among these were the representatives of Australia, ibid., 268th meeting, par. 38; 
Brazil, ibid., 267th meeting, par. 3; Canada, ibid., 270th meeting, par. 23; Chile, tbid., 
270th meeting, pars. 41-48; China, ibid., 266th meeting, par. 31; France, ibid., 266th 
meeting, par. 11; U. K., ibid., 267th meeting, par. 25; U.S.S.R., ibid., 269th meeting, par. 
29, 276th meeting, par. 56; Yugoslavia, ibid., 273rd meeting, par. 29. The representative 
of Peru discussed the merits and demerits of the Pan American system and concluded 
that it was ‘‘not ideal,’’ ibid., 268th meeting, pars. 11-14. 

64 Tbid., 266th meeting, par. 11. 65 Tbid., 267th meeting, pars. 4-5. 
66 Ibid., 266th meeting, par. 31. 
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reservations to multilateral treaties within the Pan American system of 

states had ‘‘in fact led to something like chaos.’’ An example was the 

General Treaty of Inter-American Arbitration, signed at Washington 

in 1929. Thirteen of the twenty countries which had signed it had formu- 

lated reservations of considerable moment designed to restrict the scope 

of the disputes subject to the general arbitration agreed on therein. 
Finally, the treaty in its original form had been in force among only 
six countries; but there was such a jungle of bilateral relationships 
among countries which had signed without reservations and those 
which had signed with reservations, and among the latter themselves, 
that the most distinguished jurist could hardly find his way among 
them. The opportunity to achieve a multilateral treaty on a subject 
so important as arbitration had thus been lost. 


The Pan American system of reservations was ‘‘no panacea’’ and gave rise 
to difficulties and problems, according to the representative of Chile: 


For example, the Bustamante Code of Private International Law had 
numerous reservations made by eight countries, including Chile, and 
affecting seventy of its articles. The Chilean reservations required a 
very full knowledge of domestic Chilean legislation if another State 
wished to invoke it with regard to his country. 


The representative of Chile did not think that the Pan American system 
of reservations made it easier for states to ratify conventions. He cited 
eleven conventions concluded within the past twenty-eight years which, 
despite the system of reservations, had not been ratified by more than a 
fraction of the number of states required for entry into force. On the 
other hand, the Anti-War Treaty of Non-Aggression and Conciliation 
of 1933 had been unexpectedly widely accepted. This treaty contained 
a clause which prevented contracting parties and states acceding to it from 
formulating other limitations at the time of signature, ratification or acces- 
sion than the four contained in its text. Despite the restriction in the 
matter of reservations, that treaty had been ratified by twenty-one American 
countries. He concluded that: 

A properly prepared treaty precluded the need for reservations, as was 
the case with treaties concluded under United Nations auspices, which 
had been carefully and thoughtfully drafted. 


The representative of the United Kingdom asserted that, even in America, 
doubts were beginning to be felt in some quarters as to the value of the 
Pan American system of reservations. He quoted the following passage 
from the Annual Report of the Director General of the Organization of 
American States for the financial year ending June 30, 1950: 


The absence of a definite criterion as to the effect of reservations made 
at the time of signature, adherence or ratification, has given rise to 


67 Ibid., 270th meeting, pars. 41-48. 
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various interpretations so different from one another in some cases— 
as in that of the Economie Agreement of Bogota—that they have made 
the instrument impracticable, because no State considers it wise to 
ratify a multilateral agreement whose application varies with each 
country as a result of numerous reservations.™ 
The representative of the Soviet Union objected to the Pan American 
system for yet another reason. According to the decision of the Governing 
Board of the Pan American Union of May 4, 1932, a multilateral treaty was 
not deemed to be in force between a state ratifying subject to a reservation 
and other states which, having previously ratified without reservation, ob- 
jected to the reservation. His delegation could not accept that view, 
‘‘which was inconsistent with international law.’’ 


3. Decision of the Sixth Committee 

The Sixth Committee had before it a proposal jointly submitted by eight 
Latin American countries (Argentina, Bolivia, Colombia, Cuba, Dominican 
Republic, Ecuador, El Salvador, and Honduras) in the form of an amend- 
ment to the draft resolution submitted by the United States.*° The purport 
of this amendment was to have the General Assembly decide to adopt 
certain rules governing the procedure applicable to, and the legal effect of, 
reservations to multilateral conventions which do not contain express pro- 
visions concerning reservations and for which the Secretary General of the 
United Nations acted as depositary. These rules incorporated all the rules 
of the Pan American system of reservations, with only minor variations in 
wording. 

The Latin American proposal was, however, subsequently withdrawn 
when its sponsors agreed to accept an addition to the amendment offered 
by six Arab delegations (Egypt, Iraq, Lebanon, Saudi Arabia, Syria, 
Yemen) and Afghanistan to the United States draft resolution. This 
addition was to the effect that the decision of any one state (which objects 
to a reservation) would not be sufficient to prevent the participation in the 
convention of a state whose reservations had been accepted (by some other 
states). The addition was accepted by the United States Delegation.”’ 
When put to the vote, it was rejected by 18 in favor, 24 against, with 7 
abstentions.72, Thus the Pan American system of reservations failed of 
adoption by the Sixth Committee. 


68 Ibid., 267th meeting, par. 25, 69 Jbid., 269th meeting, par. 29. 

70 U.N. Doe. A/C.6/L.191. The U. S. draft resolution is contained in A/C.6/L.188. 

71 General Assembly, 6th Sess., Official Records, 6th Committee, 275th meeting, pars. 
1-3. The Arab amendment is contained in Doe. A/C.6/L.200. The addition became 
the last part of subpar. 2(b) of the U.S. revised draft resolution, A/C.6/L.188/Rev. 1, on 
which the vote was taken. 

72 General Assembly, 6th Sess., Official Records, 6th Committee, 277th meeting, par. 75. 
The vote was by roll call with the following results: Jn favor: Argentina, Belgium, 
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D. THE SUGGESTION FOR A MAJORITY RULE 


Because of the divergence of views prevailing in the Sixth Committee 
between the two opposing schools of thought represented by the report of 
the International Law Commission and by the Pan American system, some 
delegations showed an inclination to seek a middle course. The notion was 
first broached by the representative of the United Kingdom quite early 
during the consideration of the question of reservations. He ‘‘suggested a 
system in which reservations would have to be accepted by a majority of 
two-thirds or three-quarters of the parties,’’ declaring, however, that he had 
no formal proposal to make in that connection.** This suggestion was en- 
dorsed by several of the representatives, including those of Australia, 
Canada, Chile, Indonesia, Iran, and The Netherlands.** On the other hand, 
the representatives of Belgium, Egypt, and the United States were opposed 
to the proposed rule.*® 

The Delegation of Indonesia proposed, in its draft resolution covering the 
whole subject of reservations, that, in respect of conventions, particularly 
those of a general humanitarian and social character drafted and concluded 
within the scope of the United Nations, the practice suggested by the Inter- 
national Law Commission should be adopted, with modifications in rules 
(4) and (5)(b) in paragraph 34 of the Commission’s report, so that the 
objection of a majority of states in the categories described therein, instead 
of the objection of a single state, would be necessary to prevent a reserving 
state from becoming a party.”® This Indonesian draft resolution was, how- 
ever, subsequently withdrawn,’? and the suggestion for a majority rule 


relating to reservations was not further pursued. 


E. THE THESIS OF THE SOVIET DELEGATION 


There was yet another school of thought in the Sixth Committee, of which 
the representative of the Soviet Union was the chief exponent. The Soviet 
representative maintained that ‘‘reservations were a manifestation of na- 
tional sovereignty and that in the exercise of that sovereignty, a state did 


Colombia, Cuba, Dominican Republic, Ecuador, Egypt, Guatemala, Haiti, Lebanon, 
Liberia, Mexico, Nicaragua, Saudi Arabia, Syria, Uruguay, Venezuela, Yemen. 
Against: Australia, Brazil, Byelorussian 8.8.R., Canada, Chile, China, Czechoslovakia, 
Denmark, Ethiopia, France, India, Indonesia, Iran, Iraq, Israel, The Netherlands, New 
Zealand, Norway, Poland, Sweden, Ukrainian 8.8.R., U.S.S8.R., U. K., Yugoslavia. Ab- 
stentions: Afghanistan, Greece, Pakistan, Panama, Peru, Philippines, U. 8. A. 

73 Ibid., 267th meeting, par. 24. 

74 Australia, ibid., 268th meeting, par. 35; Canada, ibid., 270th meeting, par. 23; 
Chile, ibid., par. 52; Indonesia, tbid., 271st meeting, par. 26; Iran, ibid., par. 35; The 
Netherlands, ibid., par. 7. 

75 Belgium, tbid., 272nd meeting, par. 31; Egypt, ibid., 271st meeting, par. 17; U.S.A., 
ibid., pars. 43-44. 76 U.N. Doe. A/C.6/L.196. 

77 General Assembly, 6th Sess., Official Records, 6th Committee, 277th meeting, par. 2. 
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not violate any rule of law.’’ According to him, where a state signs or 
ratifies a convention with reservations, ‘‘the convention was in force be- 
tween the reserving State and the other contracting States, except for the 
provisions affected by the reservations.’’ 

The Soviet representative expressed approval of the practice of the Amer- 
ican States under the 1928 Havana Convention, which was similar to what 
he himself advocated. ‘‘That system, which supported the inalienable 
right of every sovereign State to make reservations to a multilateral con- 
vention, was the only admissible one.’’ He pointed out that, ‘‘by a deci- 
sion of its Governing Board of 4 May 1932, the Pan-American Union had 
unfortunately departed from the principle of international law underlying 
Article 6 of the Havana Convention,’’ and declared that his delegation could 
not accept that decision."® 

The representative of Czechoslovakia shared the view of the Soviet repre- 
sentative.”* The representative of Belgium took exception to the Soviet 
thesis. He pointed out that this 


extremist theory conflicted with the statements made in a recent Soviet 
text book published by the Institute of Law of the Academy of Sciences 
of the U.S.S.R. favoring unanimous consent. Other expressions of the 
same Academy also gave support to that view.*° 


F. THE INSERTION IN CONVENTIONS OF PROVISIONS RELATING TO RESERVATIONS 


The International Law Commission, in paragraph 33 of its report, urged 
the insertion in multilateral conventions of provisions relating to the ad- 
missibility or non-admissibility of reservations and to the effect to be at- 
tributed to them. The Commission conceived of this as the best means of 
averting difficulties which were apt to arise only in connection with conven- 
tions containing no provisions regarding reservations.*' In the Sixth Com- 
mittee, this suggestion of the Commission met with general approval. 
Various representatives spoke in favor of it,*? and virtually all the main 
proposals submitted to the Committee on the general question of reserva- 
tions contained a clause embodying in substance the suggestion of the Com- 
mission.*® Only the representatives of the Soviet Union and Czechoslovakia 


78 Ibid., 269th meeting, pars. 19, 26-27, 29, 35. 

79 Ibid., 274th meeting, par. 8. 80 Ibid., 272nd meeting, par. 22. 

81 See par. 27 of the report of the Commission. 

82 These included the representatives of Belgium, General Assembly, 6th Sess., Official 
Records, 6th Committee, 272nd meeting, par. 33; Bolivia, ibid., 269th meeting, par. 16; 
Canada, ibid., 270th meeting, par. 21; Cuba, ibid., 268th meeting, par. 45; Ecuador, 
ibid., 264th meeting, par. 20; Indonesia, ibid., 271st meeting, par. 26; Iraq, ibid., 268th 
meeting, par. 19; Israel, ibid., 266th meeting, par. 22; Lebanon, ibid., 264th meeting, 
par. 36; The Netherlands, ibid., 271st meeting, par. 5; U. 8S. A., ibid., 264th meeting, 
par. 26; Yugoslavia, ibid., 273rd meeting, par. 43. 

83 These included the following draft resolutions: U. 8. A., U.N. Doe. A/C.6/1L.188 ; 
Sweden, A/C.6/L.192; Israel, A/C.6/L.194; Indonesia, A/C.6/L.196; Denmark, India, 
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expressed disapproval.** The latter contended that, as it was the practice 
to adopt conventions by a majority vote rather than by unanimous agree- 
ment, that proposal would only reinforce the rights of the majority to the 
serious detriment of the minority. He observed that the insertion of a 
reservation clause would be an ideal solution, provided that the clause 
itself was adopted unanimously. 

The Sixth Committee eventually adopted, by 24 votes to 15, with 7 ab- 
stentions, an amendment submitted by the United Kingdom Delegation *° 
providing that the General Assembly 


Recommends that organs of the United Nations, Specialized Agencies 
and States should, in the course of preparing multilateral conventions, 
consider the insertion therein of provisions relating to the admissibility 
or non-admissibility of reservations and to the effect to be attributed 
to them. 


This amendment became operative paragraph 1 of the resolution finally 
adopted by the Sixth Committee. 


G. THE ROLE OF THE DEPOSITARY 


As will be seen from the preceding account, the Sixth Committee had 
failed to agree upon any particular system for general application to reserva- 
tions to multilateral conventions: the criterion advocated in the advisory 
opinion of the International Court of Justice, the practice recommended by 
the International Law Commission and the practice of the Organization of 
American States all failed of adoption. Thus, the Committee did not es- 
tablish any general rule of law on the subject of reservations, either in 
relation to existing or future multilateral conventions. 

Because of the divergence of views prevailing in the Committee, some 
delegations urged that the question of reservations should be referred back 
to the International Law Commission for further examination when it 
prepared its codification of the law of treaties, and that the General As- 
sembly should give further consideration to the report of the International 
Law Commission on reservations to multilateral conventions when the Com- 
mission’s report on the law of treaties was submitted to the General As- 
sembly. The delegations of Denmark, India, Iran, Israel, Mexico, The 
Netherlands, Peru and Sweden submitted a joint draft resolution to this 
effect. The draft resolution also invited the Secretary General, pending 


Iran, Israel, Mexico, The Netherlands, Peru, Sweden, A/C.6/L.198; U.K. amendment to 
U.S. draft resolution, A/C.6/L.190; U.S. revised draft resolution, A/C.6/L.188/Rev. 1. 
Also amendments to U. S. revised draft resolution: Argentina, Belgium, Egypt, 
A/C.6/L.202; Iran, A/C.6/L.203. 

84 General Assembly, 6th Sess., Official Records, 6th Committee, 269th meeting, par. 37, 
and 274th meeting, par. 12, respectively. 

85 U.N. Doc. A/C.6/L.190, point 3. For proceedings, see General Assembly, 6th Sess., 
Official Records, 6th Committee, 277th meeting, pars. 28-33. 
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further action by the General Assembly, to follow his prior practice, ‘‘all 
without prejudice to the legal effect of objections to reservations to conven- 
tions.’’ ®* It, however, was never put to the vote, as the Committee refused 
to give it priority ** and adopted the United States revised draft resolution, 
as amended, as will be seen below. 

With regard to the role of the depositary in connection with the deposit of 
reservations or objections, divergent trends of thought were discernible in 
the debates in the Sixth Committee. Certain delegations, including those 
of the United Kingdom and France, were, as related above, in favor of the 
practice recommended by the International Law Commission which, besides 
certain substantive rules, also included a procedure for the receipt and 
notification of reservations and acceptances or objections to them.*® Other 
delegations, however, conceived the functions of the Secretary General of 
the United Nations as depositary of multilateral conventions to be purely 
administrative. The Delegation of the United States, in its draft resolution 
submitted at the outset of the debate on the question of reservations, pro- 
posed that the General Assembly authorize the Secretary General to provide 
administrative services in connection with the deposit of documents relating 
to ratifications, accessions or reservations, and objections to reservations to 
treaties and conventions ‘‘without passing upon the legal effect of such 
documents.’’ When the Secretary General was in doubt as to the legal 
effect of such documents, the representative of the United States explained, 
he should seek the advice of the General Assembly or, through the General 
Assembly, of the International Court of Justice.*® 

The representative of France expressed objection to this proposal of the 
United States, saying that if it were adopted, ‘‘the Secretary-General’s 
functions as the depositary of international conventions would be curtailed 
and he would simply act as a post office.’ While it was not recommended 
that the Secretary General should have unduly wide powers, it was felt 
that ‘‘it would be unfortunate to take such backward steps.’’ °° The United 
States proposal was subsequently revised when the United States Delega- 
tion accepted a joint amendment proposed by Afghanistan, Egypt, Iraq, 
Lebanon, Saudi Arabia, Syria, and Yemen.” 


86 U.N. Doe. A/C.6/L.198. In favor of this proposal, the Delegation of Sweden 
withdrew its draft resolution, U.N. Doe. A/C.6/L.192, which would postpone action by the 
General Assembly. 

87 General Assembly, 6th Sess., Official Records, 6th Committee, 274th meeting, pars. 
38-48, 88 See par. 34 of the report of the Commission. 

89 U.N. Doe. A/C.6/L.188, par. 4. For remarks of U. 8. representative, see General 
Assembly, 6th Sess., Official Records, 6th Committee, 264th meeting, par. 33. 

90 General Assembly, 6th Sess., Official Records, 6th Committee, 266th meeting, par. 10. 

% The joint amendment was contained in U.N. Doe. A/C.6/L.200, point 3. To this 
amendment was added a verbal amendment, reported in the records of the 275th meet- 
ing, par. 1. The resulting text became par. 2 in the U. 8S. revised draft resolution, U.N. 
Doe. A/C.6/L.188 /Rev.1. 
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The delegations of Argentina, Belgium and Egypt jointly submitted an 
amendment to the United States revised draft resolution. The main feature 
of this amendment lay in restricting the application of the procedure 
therein proposed only to ‘‘future conventions concluded under the auspices 
of the United Nations of which he [the Secretary General] is the de- 
positary.’’ As maintained by the representative of Belgium, no new system 
which might be adopted by the General Assembly could be applied retro- 
actively to existing conventions without the consent of the contracting 
parties to those conventions. Such new system could only apply to future 
conventions.°*? 

The joint amendment was eventually adopted in part and became opera- 
tive paragraph 3(b) of the draft resolution finally approved by the Sixth 
Committee. This subparagraph provided that the General Assembly re- 
quests the Secretary General: 


(b) in respect of future conventions concluded under the auspices 
of the United Nations of which he is the depositary : 

(i) to continue to act as depositary in connexion with the deposit 
of documents containing reservations or objections, without 
passing upon the legal effect of such documents, and 

(ii) to communicate the text of such documents relating to reserva- 
tions or objections to all States concerned, leaving it to each 
State to draw the legal consequences from such communica- 
tions. 


Upon the adoption of the foregoing subparagraph, the Sixth Committee 
completed a draft resolution which it adopted, by 23 votes to 18, with 7 
abstentions, and recommended to the General Assembly for final approval.** 

It may be of interest to refer to a discussion in the Sixth Committee im- 
mediately preceding the vote in order to seek some clarification of the im- 
plications of the above-quoted passage of the draft resolution of the Sixth 
Committee. The representative of the United Kingdom, apparently with 


92 General Assembly, 6th Sess., Official Records, 6th Committee, 272nd meeting, par. 19. 
The amendment was U.N. Doc. A/C.6/L.202, point 2. 

93 General Assembly, 6th Sess., Official Records, 6th Committee, 277th meeting, par. 74. 
The result of the votes is as follows: The introductory phrase ‘‘in respect of future 
conventions,’’ etc. was adopted as a whole by 33 votes to none, with 17 abstentions. 
Subparagraph (i) was adopted by 30 votes to 16, with 2 abstentions. Subparagraph (ii) 
was adopted by 28 votes to 17, with 3 abstentions. The result of the vote, which was by 
roll call, on the U. 8. revised draft resolution as a whole and as amended was as follows: 
In favor: Afghanistan, Belgium, Byelorussian §8.S.R., Cuba, Czechoslovakia, Dominican 
Republic, Ecuador, Egypt, Greece, Haiti, Iraq, Lebanon, Mexico, Nicaragua, Poland, 
Saudi Arabia, Syria, Ukrainian 8.S.R., U.S.S.R., U. 8S. A., Uruguay, Venezuela, Yemen. 
Against: Australia, Brazil, Canada, Chile, China, Denmark, Ethiopia, France, India, 
Indonesia, Israel, The Netherlands, New Zealand, Norway, Peru, Sweden, U. K., Yugo- 
slavia. Abstentions: Argentina, Colombia, Guatemala, Iran, Liberia, Pakistan, Philip- 
pines. Ibid., pars. 93-94. 
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the case of the Convention on Genocide in mind, said that if a convention 
laid down that, on receipt of a certain number of ratifications or accessions, 
the Secretary General should issue to the states concerned a procés-verbal 
giving the date on which it should come into force, the Secretary General 
must know whether he had received the appropriate number of valid 
ratifications or accessions. He queried whether the joint amendment of 
Argentina, Belgium and Egypt meant that so long as one or more states had 
failed to object to a reservation, the ratification to which the reservation was 
attached was to be regarded as valid for the purpose of bringing the con- 
vention into force. The representative of Belgium replied that in such a 
case the convention would come into force as between the reserving state and 
the states which had not taken objection to the reservation, and not as be- 
tween the reserving state and the objecting states. 

The representative of France inquired whether all ratifications accom- 
panied by reservations which had been objected to were to be regarded as 
valid for the purpose of the entry into force of a convention. Without 
giving a direct answer, the representative of Belgium merely said that the 
fundamental idea underlying the United States revised draft resolution of 
which his joint amendment formed part, was that the Secretary General, as 
depositary, should not draw legal conclusions that would be binding upon 
states.* 

H. ADOPTION OF RESOLUTION BY THE GENERAL ASSEMBLY 


The draft resolution recommended by the Sixth Committee ®° was con- 
sidered by the General Assembly at its 360th plenary meeting on January 
12, 1952. The Delegation of The Netherlands submitted an amendment,” 
the main purport of which was to refer the question of reservations to 
multilateral conventions to the International Law Commission for further 
examination. This amendment, however, was rejected and the draft resolu- 
tion recommended by the Sixth Committee was adopted as a whole by 32 
votes to 17, with 5 abstentions.** 


94 [bid., 277th meeting, pars. 11-23. 

95 U.N. Doc. A/C.6/L.205, also Doe. A/2047. 96 U.N. Doe. A/2055. 

97 For discussion in plenary meeting, see General Assembly, 6th Sess., Official Records, 
360th plenary meeting, pars. 132-346. The resolution, as adopted, became resolution 
598(VI), General Assembly, 6th Sess., Official Records, Supp. No. 20 (A/2119), p. 84; 
this JouRNAL, Supp., Vol. 46 (1952), p. 66. For an appraisal of this resolution, see 
editorial comment by Fenwick, ‘‘When is a Treaty not a Treaty?’’, this JouRNAL, Vol. 
46 (1952), pp. 296-298. 
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EDITORIAL COMMENT 


THE UNITED NATIONS AND THE RULE OF LAW 

There is no doubt that we are in the present epoch living in a climate of 
so-called ‘‘realism’’; power, not international law, prevails in the thinking 
of many, whether laymen, scholars or representatives of governments.’ 
True, even in normal times, there are many factors which explain why rules 
of international law may be twisted for political purposes: the uncertainty 
of the rules of general international law, a customary law; the different 
interpretations held not only by different scholars or schools, but also by 
different states; the fact that international law, to a great extent, by the 
very nature of the relations regulated, is a highly political law; the cir- 
cumstance that this law is a primitive law which has no courts with com- 
pulsory jurisdiction to settle conflicts peacefully, authoritatively and with 
legally binding force. It is nothing unusual, even in normal times, to see 
one and the same state interpreting the same norm of international law in 
a different way under different situations, according to its political interest. 
It is an ancient observation that powerful states, when they are belligerents, 
impose upon the neutrals the breaking off of trade relations with thei 
enemy, whereas the same powerful states, when they are neutrals in a war 
between minor Powers, insist in the strictest way on the rule of international 
law, according to which neutrals have, apart from recognized exceptions, 
a right to trade with all the belligerents. But in normal times the states 
have, nevertheless, respect for law. They recognize the place of interna- 
tional law in international relations. 

Under the modern ‘‘realistic’’ conception, international law as such is 
denied ; it is held by the preachers of ‘‘national self-interest’’ that in inter- 
national relations ‘‘legal questions are largely irrelevant.’’ This attitude 
must lead to a lower and lower respect for the rule of law. This attitude 
is itself the outcome of the deep-seated crisis of our whole Western Christian 
culture which is now struggling for its very survival. Of that total crisis 
the crisis of international law is only one facet; and understandably so, 
because our international law is permeated with and based upon the values 
of the Western Christian culture, among which respect for the rule of law 
has held a very high place, at least since the times of Hesiod. 

It is also the different attitude toward international law which spells the 
difference between the two great attempts at international organization on 
a quasi-universal scale, between the League of Nations and the United Na- 
tions. The sponsors of the United Nations flattered themselves with a 


1 See this writer’s editorial comment: ‘‘The Swing of the Pendulum,’’ in this Jovr- 
NAL, Vol. 44 (1950), pp. 135-140. 
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* eonception of their child. The strong emphasis which was 


‘realistic’ 
placed upon international law in the League of Nations has been replaced 
by a subordinate role given to international law in the United Nations. 
Both the Assembly of the League and the General Assembly of the United 
Nations had, or has, six main committees. It is, perhaps, symbolical that 
in the League the first committee dealt with constitutional and legal ques- 
tions and the last one with political problems, whereas in the United Nations, 
exactly to the contrary, the first committee handles security and political, 
and the last committee, legal questions. But even so, the Legal Committee 
plays no particular role. 

The danger inherent in a neglect of legal considerations has not gone 
unobserved. The British Attorney General, Sir Hartley Shaweross, said 
in his speech to the Sixth Committee * on October 13, 1949: 


In the United Kingdom we have a great and traditional respect for the 
Rule of Law. .. . We deplore the fact that some States . . . are un- 
willing to accord to international law its proper place in the inter- 
national community. 

It was also the British Delegation which took the initiative to put the 
problem of ‘‘consideration of the Assembly’s methods and procedures for 
dealing with legal and drafting questions’’ on the agenda of the sixth 
session of the United Nations General Assembly, held in Paris. The Legal 
Committee dealt with the two British draft resolutions from November 21 
to December 4, 1951, and an interesting debate took place. An amended 
draft by The Netherlands * was adopted, recommending that the Assembly 
establish a special committee of fifteen members from fifteen countries * to 
consider and study the question and report to the seventh session. This 
recommendation was adopted by the plenary session on December 20, 1951. 

The British Attorney General, in a highly interesting speech,’ developed 
the reasons and ideas which had inspired the British initiative. The 
reproaches which he had to make—all well illustrated by numerous concrete 
examples taken from the practice of the United Nations—were of different 
kinds. First of all, he attacked the misallocation of items to the particular 
committees. He especially condemned the practice by which items which 
clearly were of an entirely legal character were assigned to nonlegal com- 
mittees, never came to a legal committee: ‘‘such practice seems to be quite 
wrong in principle and must result in a complete distortion of the item and 
of the method of its consideration.’’ This reproach holds equally good for 
items which were not entirely legal, but had important legal aspects. Very 


* Reprinted in The International Law Quarterly, Vol. III (1950), pp. 1-8. 

3U.N. Doe. A/C.6/L. 187. 

4 Belgium, Canada, Chile, Czechoslovakia, Egypt, El Salvador, France, Indonesia, 
Iran, Israel, Sweden, Soviet Union, United Kingdom, United States and Venezuela. 

5 Extracts of his speech are reprinted in the International and Comparative Law 
Quarterly, Vol. I (1952), pp. 54-63. 
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rightly he complained that, as far as the Covenant on Human Rights is 
concerned, 


at no point throughout its consideration or the attempted drafting of 
the relevant clauses has the Sixth Committee, or any Legal Committee 
been consulted or invited to undertake the framing of any texts on 
human rights. 


He attacked the ignoring of the Legal Committee when it comes to recom- 
mendations that certain matters be referred to the International Law Com- 
mission or to requests to the International Court of Justice for advisory 
opinions. All that resulted often in faulty drafting, so that the Court had 
in a number of cases ‘‘to edit or interpret the question before it could 
answer it.’’ The ignoring of the Legal Committee and, in consequence, 
faulty drafting, shows itself in the ‘‘undue variety or ambiguity of the 
operative words of the Assembly’s resolutions.’’ Important drafting ques- 
tions arise with regard to the Assembly’s Rules of Procedure or amendments 
to them, with regard to staff and financial regulations, terms of reference, 
functions and powers of fact-finding commissions and similar organs, and 
with regard to the drafting of conventions and other instruments. 

It is clear that correct legal drafting is of the utmost importance, and 
we may recall Jenks’ pleading for an International Legislative Drafting 
Sody. It goes without saying that legal clarity and precision, the outcome 
of technically good drafting, is of the highest importance also for purposes 


‘ 


of interpretation. 

There is no doubt that interpretations of the United Nations Charter by 
the organs of the United Nations cannot always be defended from a legal 
point of view. The reason lies, first, in the extremely bad drafting of the 
Charter itself. There is, second, the inherent contradiction in the Charter 
itself, which, on the one hand, wants collective security, respect for the self- 
determination of peoples and respect for human rights and fundamental 
freedoms for all, and, on the other hand, is based on the sovereignty of the 
Members and on non-intervention in matters of domestic jurisdiction. It is 
not possible to eat one’s cake and have it. That is why a French inter- 
national lawyer ® recently could ask whether the revolutionary ‘‘ Purposes’’ 
of Article 1 or the very traditional ‘‘Principles’’ of Article 2 prevail. And 
he maintains that this antithesis allows the governments of the Great 
Powers to play on two tables; according to what their political interests 
demand, they invoke in one case the ‘‘ Purposes,’’ but, in another case, the 
‘*Principles’’ of the Charter. To all that there must be added the influence 
of the East-West split, which has not only paralyzed the Security Council, 
but has led to interpretations necessitated by the cold and hot wars, but 
not always in accordance with the Charter. The corresponding Committee 


6 J. L’Huillier, ‘‘ Intervention et non-intervention dans la Charte des Nations Unies,’’ 
in Revue Hellénique de Droit International, Vol. IV (1951), pp. 253-260. 
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of the San Francisco Conference * recognized the inevitability of interpreta- 
tion of the Charter by the United Nations organs in the course of operations 
from day to day. In case two Member States are at variance concerning the 
correct interpretation of the Charter, it was said that they or the Assembly 
or the Security Council can ask the International Court of Justice for an 
advisory opinion. But in the prevailing political atmosphere such a re- 
quest is more often not made than made. This San Francisco Committee 
further laid down that ‘‘it is to be understood, of course, that if an in- 
terpretation made by any organ is not generally acceptable, it will be 
without binding force.’’ The suggested procedure to embody the authentic 
interpretation in an amendment, is, because of the veto, also practically 
not available. 

The British Attorney General speaks of 
attitude of the Assembly to legal questions.’’ How, he asks, under such 
circumstances, can the rule of law prevail? And he warns: 


a sense of disquiet at the 


Where legal questions are dealt with in a haphazard or ad hoe manner, 
sometimes ignored entirely or overlooked, sometimes deliberately 
brushed aside, there must be a danger that the institution will be 
subordinated to considerations of expediency. Only upholding the 
Rule of Law fosters objectivity. 


Although in the Dumbarton Oaks Proposals international law was not 
even mentioned, there can hardly be any doubt that the creators of the 
United Nations Charter at San Francisco wanted to establish the United 
Nations on the basis of the rule of law. But, as Dr. Jacob Robinson, 
Delegate of Israel, stated *® in the Paris debate of the Sixth Committee, 
‘‘the general development in the last five years has not gone in the direction 
of the supremacy of the legal over the political, but the other way around’’; 
and he characterized the present situation as the ‘‘politicization’’ of the 
United Nations. We see many delegates in the United Nations growing 
annoyed and impatient when legal considerations are voiced. Also a 
handy word is not lacking: ‘‘legalism.’’ But ‘‘legalism’’ is merely a 
partisan word; correct legal considerations are ‘‘legalism’’ when he who 
objects to them does not like them from political motives. 

One international lawyer, who for a long time has worried about the rule 
of law and the United Nations, is Professor Clyde Eagleton. Once he asked: 
‘‘Is the United Nations a legal or a political organization?’’ And the As- 
sistant Secretary General of the United Nations for Legal Affairs, Ivan 
Kerno, answered: ‘‘It is both.’’ But as the question was not correctly put, 
the answer is ambiguous. For there can be no doubt that the United 
Nations is a political organization. ‘‘We fully recognize,’’ stated the 
British Attorney General, ‘‘that the United Nations and the General As- 
sembly are political institutions in which political considerations will always 


* UNCIO Documents, Vol. 13, p. 700. 8 See his statement of November 29, 1951. 
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predominate.’’ But it is a political organization based upon the rule of 
law and operating under a legal constitution, just as the United States 
Congress is a political body, but operating under the Constitution of the 
United States. 

The United Nations is a political institution; but its organs are bound 
by the Charter. Dr. Robinson asked: ‘‘Does the Rule of Law prevail, or 
is simply everything for which a majority can be found, ‘law’?’’ The 
correct answer has been given by the Internationai Court of Justice: 

The political character of an organ cannot release it from the observ- 
ance of the treaty provisions established by the Charter when they con- 
stitute limitations on its powers or criteria for its judgment. To 
ascertain whether an organ has freedom of choice for its decisions, 
reference must be made to the terms of its constitution.® 

JosEF L. Kunz 
REPATRIATION OF PRISONERS OF WAR 


The question of the obligation of a captor state to repatriate prisoners of 
war, which has arisen in connection with the conflict in Korea, while not the 
most fundamental or crucial issue involved in that situation, constitutes a 
puzzling legal problem in itself and incidentally touches upon several other, 
more basic, problems, both legal and sociological. Whatever may be the ac- 
tion taken by the captor states in the instant case, on legal or on political 
grounds, the purely legal problem will remain unsolved for the future and 
may, indeed, grow rather than decline in importance. 

It is assumed that the customary and conventional laws of war apply to 
the situation in Korea, whether a state of war exists there or not and, if so, 
between whom and whom. This assumption will not be argued here in 
view of the rather universal agreement to that effect among students and 
also among practitioners—ineluding those who may for the moment be 
called the belligerents. Nothing would be gained by testing the applicabil- 
ity of the Hague Conventions or the Geneva Convention of August 12, 1949, 
to the United Nations or its individual Member States, or to Southern 
Korea, Northern Korea, or Communist China; formally the Geneva Con- 
vention may not be applicable, but the principles of its Article 118? may be 
regarded as repeating established law. 


9 Conditions of Admission of a State to Membership in the United Nations, Advisory 
Opinion of May 28, 1948, Reports of Judgments, Advisory Opinions and Orders 1947/48, 
p. 64; this JouRNAL, Vol. 42 (1948), p. 933. 

1Geneva Convention, United States Department of State, Publication 3938 (Wash- 
ington: Government Printing Office, 1950). See also the extremely interesting study on 
Prisoners of War, published in 1948 by the Institute of World Policy at the Georgetown 
University, Washington; this study was based upon discussions among some forty young 
men who had been prisoners of war in the hands of the Germans or the Japanese. The 
discussions were led by Dr. Ernst Feilchenfeld of the Georgetown University faculty, 
who also prepared the report. The undersigned has also had the benefit of consultation 
on this problem with Dr. Hans Aufricht of the International Monetary Fund. 
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Prior to the emergence of current ideological and totalitarian conflicts it 
was universally assumed and insisted that the captor should promptly 
repatriate all prisoners of war at the end of hostilities or war, with the 
exception of individuals under prosecution for criminal offenses. <All 
emphasis was placed upon release and repatriation and indeed it was hardly 
imagined that prisoners would not wish to be released and repatriated 
(simple release was not considered). Retention by the captor was the main 
point against which the attack was made. Refusal to repatriate was the 
chief offense of which the captor could be guilty. 

What has happened now is that, in the very peculiar circumstances of the 
case, where it is believed that repatriated prisoners, or certain of them, 
might be mistreated by their government, and where certain prisoners do 
not wish to be repatriated, humanitarian considerations and some of the 
ideas involved in the movement for international protection of the individ- 
ual, whether a refugee or not, even against his own government, have cut 
across pre-existing principles of repatriation. The ancient and compelling 
principle of asylum undoubtedly and understandably exercises some in- 
fluence here also. 

Finally, the injunction that belligerents respect ‘‘the laws of humanity’’ 
and ‘‘the demands of the public conscience,’’ contained in the Preamble of 
the relevant Hague Convention, may be cited. In strict law it would be 
difficult to demonstrate that the new policy has modified the old law. Even 
under the latter, certain prisoners after repatriation might undoubtedly have 
been prosecuted, so to speak, for having surrendered too soon or assisted the 
captor excessively, and so on. It must be admitted that danger to certain 
repatriates in the present circumstances is very much greater, however. 

We seem to be faced with another of those sociological situations where, 
the old law being defective from ethical and humanitarian viewpoints, the 
captor must frankly refuse to be bound by it on the point in question. He 
runs the risk not only of being charged with lawlessness but also of retalia- 
tion—perhaps refusal of the enemy to repatriate his own prisoners of war. 
But for the law to lag behind ethical and humanitarian considerations in 
view of changing circumstances is a familiar historical phenomenon and 
the remedy must frequently lie, for the time being, in just such action, 
pending revision of the law or its implementation. 

PITMAN B. PorrTer 


THE ORGANIZATION OF CENTRAL AMERICAN STATES 


The ideal of a federation of the Central American States goes back a 
hundred and twenty-five years to the very beginning of Latin-American 
independence. As early as 1823 a congress of the five states assembled 
at Guatemala City and declared the provinces to be free and independent 
states confederated into a single nation under the name of Provincias 
Unidas de Centro America. But unhappily the desire for unity soon weak- 
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ened in the presence of factional strife, and long before the union was 
formally terminated in 1838 it had already come to an end in fact. 

Successive efforts to federate the Central American States mark prac- 
tically every decade of the nineteenth century. In 1907 the delegates of 
all five republics met in Washington and signed a treaty of peace providing 
for the creation of the Central American Court of Justice and for the adop- 
tion of other measures looking to the stability of their constitutional govern- 
ments. The ideal of union was expressed on all sides, but the practical 
difficulties were too great to overcome. On January 19, 1921, four of the 
Central American States succeeded in signing a pact of union establishing 
the ‘‘ Federation of Central America,’’ but the pact failed of ratification by 
Costa Rica, and the following year the three remaining states issued decrees 
resuming their respective sovereignties. In 1923 the five republics again 
met in Washington and signed a new General Treaty of Peace and Amity 
reaffirming the provisions of the treaty of 1907 in respect to the non-recogni- 
tion of governments coming into power in violation of constitutional pro- 
visions. But no progress was made towards federal union. 

Finally, with the adoption of the Charter of the Organization of American 
States and the recognition of regional groups within the universal organiza- 
tion of the United Nations, the opportunity seemed to present itself to take 
the initial step towards union, if not to attain all at once the long-sought 
objective. On October 8, 1951, representatives of the five states met at 
San Salvador and on October 14 adopted the ‘‘Charter of San Salvador.’’ 
The Charter was promptly ratified by the signatory governments and came 
into force on December 14, 1951, by coincidence a day after the Charter of 
the Organization of American States became effective. 

The new organization, abbreviated in Spanish as ODECA, follows closely 
the lines of the regional organization of American States, avoiding any 
attempt to establish the close federal union which had given rise to con- 
flicts for political control on former occasions. The preamble declares that 
the Central American Republics constitute disconnected parts of a single 
nation which remain bound by indestructible bonds which must be used in 
promoting their collective purpose. The artificial barriers which have 
separated the Central American peoples must be removed so that concerted 
action in the common interest may be made possible; and, as a means to 
that end, modern international law offers the institution of regional 
organization. 

The Charter opens by proclaiming the purposes of the organization, 
namely, the strengthening of the bonds which unite the five states, mutual 
consultation to promote friendly co-operation, the peaceful solution of 
whatever controversies may arise between them, and the promotion of their 
economic, social and cultural development by co-operative action. 

Sueceeding articles set forth the principles of the organization, and its 
principal and subsidiary organs. The five republics declare their faith in 
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the principles embodied in the Charter of the United Nations and in that 
of the Organization of American States and their adhesion to them, par- 
ticularly in the principles of juridical equality, of mutual respect and of 
non-intervention. 

The organs of the organization consist of the occasional Meeting or Con- 
ference of Presidents which, when held, is to constitute the supreme organ 
of the organization. Apart from this extraordinary body, the principal 
organ is the Meeting or Conference of Foreign Ministers, held every two 
years, the first meeting to be summoned by the Government of Guatemala 
one year after the convention comes into force. The place of the meeting 
shall be in the respective states by rotation, in the particular city to be 
designated. Decisions on fundamental questions at this meeting are to 
be taken unanimously. 

Other organs are to be meetings of ministers in charge of the different 
departments of the governments, to be held whenever a problem arises 
which requires collective study and a common plan of operation. The 
secretariat of the organization, described as the Central American Office, 
is to be permanently located at San Salvador, under the direction of a 
Seeretary General appointed for four years by the Conference of Foreign 
Ministers, and having among its functions that of co-ordinating the work of 
the different organs and of distributing the appropriate documentation. 
In addition, provision is made for an Economie Council responsible to the 
Conference of Foreign Ministers, performing special functions assigned 
to it and making recommendations; and the Charter also contemplates the 
possible creation of subsidiary organs for the study of such problems as may 
arise from time to time. Provision is made for a special council composed 
of the diplomatic representatives of the governments in the country which, 
according to the system of rotation, is to be the seat of the next Meeting of 
Foreign Ministers, the purpose of which is to assist the government in the 
preparation of the meeting. 

In a section devoted to general provisions it is laid down that none of 
the provisions of the Charter are to infringe upon the constitutional law of 
the several republics, nor be interpreted as limiting their rights and obliga- 
tions as Members of the United Nations or of the Organization of American 
States, or as modifying any specific reservations they may have made in 
treaties or conventions in force. Finally, a transitory provision leaves the 
agreement open to the accession at any time of the Government of Panama. 

It is evident that the Charter falls far short of the plans for federal union 
which were the objective of the many efforts made during the nineteenth 
century. But it is to be hoped that the more modest plan of regional 
organization may be able to attain the chief objectives of the earlier schemes 
and pave the way for closer union if time should show that a federation is 
both desirable and feasible. The twenty-one American States, members 
of the larger regional group, will watch with friendly and sympathetic 
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interest the progress of the new organization, believing that the field of 
co-operation is an ever-widening one and that there is an increasing body 
of common interests which can best be promoted by voluntary action of 
a co-operative character until such time as practical convenience may dictate . 
closer political institutions. 

C. G. FENWICK 


LORD ASQUITH AND THE CONTINENTAL SHELF 

On January 11, 1939, the Ruler of Abu Dhabi on the Persian Gulf, 
Sheikh Shakhbut ibn Sultan ibn Zayid, granted to Petroleum Development 
(Trucial Coast) Limited, a British company, an exclusive oil concession 
covering the whole territory subject to his rule, its dependencies, and all 
its islands and territorial waters. Sheikh Shakhbut, like other sheikhs of 
the Trucial Coast and the sheikhs of Bahrein, Qatar, and Kuwait, belongs 
to the group of local rulers along the Arabian shore of the Gulf who are in 
special treaty relations with the United Kingdom and under British protec- 
tion. The concessionaire company is a member of the group associated with 
Iraq Petroleum Company Limited, a British corporation in which British, 
Dutch, French, and American interests are represented. 

On June 10, 1949, the Sheikh issued a proclamation declaring the sea 
bed and subsoil beneath the high seas of the Persian Gulf adjacent to the 
territorial waters of Abu Dhabi to belong to Abu Dhabi and to be subject 
to its authority. The limits of the area thus claimed were to be determined 
by agreements with the neighboring states concerned, but no such agree- 
ments are known to have been made up to the present time.' Also in 1949 
the Sheikh undertook to grant an oil concession offshore to interests con- 
trolled by the Superior Oil Company, an American concern. Petroleum 
Development challenged this action, claiming an infringement on its 1939 
concession. The Sheikh took the position that the 1939 grant covered only 
land territory and extended neither to the subsoil of territorial waters nor to 
the submarine areas dealt with in the 1949 proclamation. 

The 1939 concession agreement contained recitals to the effect that both 
parties would execute it in a spirit of good will and integrity, and would 
interpret it in a reasonable manner (Article 17). An arbitration clause 
provided that any disputes should be referred to two arbitrators for deci- 
sion, with a further proviso for the appointment of an umpire should the 
arbitrators disagree. In accordance with this clause, the dispute as to the 
offshore extent of Petroleum Development’s concession was referred in 
due course to an umpire for final decision. Lord Asquith of Bishopstone 
sat in this capacity at hearings which were held in Paris from August 21 to 


1The Abu Dhabi proclamation was substantially identical with that issued by Bahrein 
on June 5, 1949, the text of which was printed in translation in this JourNat, Supp., 
Vol. 43 (1949), pp. 185-186. 
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August 28, 1951. The company was represented by Sir Walter Monckton, 
K.C., Professor H. Lauterpacht, K.C., and others. Mr. N. R. Fox-Andrews, 
K.C., Professor C. H. M. Waldock, K. C., and others appeared on behalf of 
the Sheikh. 

The opinion and award of Lord Asquith * which resulted from these pro- 
ceedings are particularly noteworthy because of the distinction of the 
participants and the fullness with which the issues were examined, even 
though the decision is not authoritative in the field of publie international 
law. Two points with which the umpire dealt are of general interest ex- 
tending beyond the mere interpretation of a particular agreement and a 
particular set of facts. The first was the question of the law to be applied 
in construing such an agreement as this; the second was the status in 
international law of the doctrine of the continental shelf, and the possible 
effect thereof on the meaning of the terms used in making the 1939 grant. 

On the first point, the so-called ‘‘ proper law’’ of the contract, the umpire 
admitted that if any system of municipal law were applicable, it would be 
prima facie that of Abu Dhabi, where the contract was made and was to 
be performed. He held, however, that ‘‘no such law could reasonably be 
said to exist’’ in ‘‘this very primitive region.’’ Nor could he see any basis 
on which the municipal law of England could be held to apply. Lord 
Asquith therefore concluded that he should apply ‘‘a simple and broad 
jurisprudence to the construction of this contract,’’ based on ‘‘ principles 
rooted in the good sense and common practice of the generality of civilised 
nations—a sort of ‘modern law of nature.’’’ By way of illustration, he 
observed that he had not attempted to apply rigid English rules of evidence 
to the material produced before him; but, in contrast, he had felt justified in 
applying, as an embodiment of a ‘‘principle of ecumenical validity,’’ the 
English rule that paramount importance should be attributed to the 
actual language of the instrument. No reference was made to the possible 
relevance of general principles of Islamic law. 

On the second point, the umpire came to the conclusion that the 1939 
grant to Petroleum Development included the sea bed and subsoil beneath 
territorial waters, but did not extend to any submarine areas beneath the 
high seas. He expressed the opinion that it would be ‘‘a most artificial 
refinement’’ to read back into the language of that instrument a continental 
shelf doctrine which did not then exist and which was not in the minds of 
the parties when making their bargain. After examining at some length the 
origin and growth of the doctrine, Lord Asquith further concluded that 
even at the present time 


2 Printed in The International and Comparative Law Quarterly, Vol. 1, No. 2 (April, 
1952), p. 247. 

3 This result is in accord with the decision on a similar question, but based on a 
somewhat differently worded agreement, made by Lord Radcliffe in a 1950 arbitration 
proceeding between the Sheikh of Qatar and Petroleum Development (Qatar) Limited. 
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there are in this field so many ragged ends and unfilled blanks, so much 
that is merely tentative and exploratory, that in no form can the 
doctrine claim as yet to have assumed the hard lineaments or the 
definitive status of an established rule of International Law. 


In this connection he rejected the argument that the draft articles on the 
continental shelf framed by the International Law Commission at its 1951 
session reflected existing law: he found them to have been formulated in 
discharge of the Commission’s duty to promote the progressive development 
of international law through draft conventions ‘‘on subjects which have 
not yet been regulated by international law, or in regard to which the law 
has not yet been sufficiently developed in the practice of States.’’ The 
umpire did not deny, however, either the desirability or the feasibility of 
developing in international law an appropriate doctrine regarding the 
continental shelf. 

The history of the continental shelf theory supports Lord Asquith’s view 
that in 1939 it was a concept hardly known to the law. Yet it should be 
noted that in large part Lord Asquith’s observations concerning the shelf 
are dicta unnecessary to his decision. The crux of the matter in this regard 
was that the words used in the 1939 agreement, as those words were com- 
monly understood at the time, were not apt to convey any interest in sub- 
marine areas outside of territorial waters. It is quite conceivable, however, 
that language might have been used in the agreement which would have 
granted incontestably whatever rights the Sheikh might possess or acquire 
in such areas. Had such language been used, it would presumably have 
been binding on the parties in the arbitration proceeding, regardless of the 
existence or non-existence in international law of a rule with respect to the 
continental shelf. In such a case the Sheikh’s position under international 
law vis-d-vis other states might or might not have been tenable, but that 
question could not have been settled in this forum. As it was, the only 
relevance of the continental shelf doctrine to the decision was, as the umpire 
recognized, its remotely possible effect on the ordinary meaning of words 
in the agreement which were not well chosen to incorporate the doctrine 
even if it had been in existence. 

One final point should not be allowed to pass without comment. In 
declaring territorial waters to be within the 1939 agreement, the umpire 
defined them as a belt three miles in width, though without specifying the 
base-line from which the belt was to be measured. In a footnote he 
observed : 

I am aware that some States claim more than a three mile belt, but 
about 80 per cent of the merchant shipping in the world is registered 
in ‘‘three mile’’ countries; and this is the width of territorial waters 
on the Persian Gulf. 


The latter part of this statement may be true with respect to Abu Dhabi, 
although it is questionable whether the Sheikh is bound, for any purpose 
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except the allocation of concession rights, to accept Lord Asquith’s views. 
It is certainly erroneous with respect to the Persian Gulf in general, where 
the two principal coastal states, Iran and Saudi Arabia, have each expressly 
declared their adherence to a six-mile limit.* 

RICHARD YOUNG 


THE COUNCIL OF EUROPE AND THE HAGUE CONFERENCES ON PRIVATE 
INTERNATIONAL LAW 


Wars and rumors of war have not prevented countries of the Continent 
of Europe from holding diplomatic conferences at more or less regular 
intervals for the codification of certain fields of private international law. 
Some of the multilateral conventions which have been drafted and signed 
at these conferences have received ratification of a sufficient number of 
countries to give them binding force. The process of codification has now 
taken on a much more ambitious character and extends to a number of 
subjects which extend beyond the field of conflicts of law into the field of 
public law. 

The most recent of these conferences, the seventh, was held at The Hague 
in October, 1951, and was attended by delegates from Austria, Belgium, 
Denmark, Finland, France, Germany (Federal Republic), Great Britain, 
Italy, Japan, Luxembourg, The Netherlands, Norway, Portuga!, Spain, 
Sweden, and Switzerland, as well as by an observer from the Government 
of Yugoslavia. 

In addition to the drafts of the various conventions, the Conference added 
two most significant voeux indicating the direction which the conferences 
are likely to take in the future. The first of these was that the Netherlands 
Government should be charged with the task of concluding with the 
Council of Europe an agreement of mutual co-operation between the 
Council and the Conference under which the Council should refer to the 
Conference all matters relating to the unification of private international 
law; that an official of the Council should be appointed to assure liaison 
between the two organizations; and that there should be close co-operation 
between the Conference and the Council of Europe for the purpose of ob- 
taining adherence to draft conventions adopted by the Conference, with 
such modifications as may be made by the Council and agreed to by the 
Conference. 

Draft Convention I relates to the law applicable to international sales 
of tangible movables. It does not apply to sales of securities, to sales of 
registered vessels or aircraft, or to judicial sales. It does apply to sales 
represented by documents such as bills of lading (Article 1). 

¢ Iranian Law of July 19, 1934; Saudi Arab Decree of May 28, 1949. In their actions 


both states were in accord with a precedent set by the Ottoman Empire in 1914 with 
express reference to the Persian Gulf. See this JourNAL, Vol. 43 (1949), pp. 530-532. 
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The draft provides that international sales shall be governed by the 
law of the country designated by the contracting parties, either expressly 
or as a result of the clear provisions of the contract. In the absence of any 
choice of law by the parties themselves, the sale is governed by the local 
law of the country where the seller had his habitual residence at the time 
when he received the offer. If the offer was received by a business estab- 
lishment of the seller, the sale is governed by the local law of the place of 
such establishment. If, however, the offer to purchase was received in the 
country of the purchaser’s habitual residence, or where the purchaser had 
a business establishment which gave the order, then if the offer was received 
in that country either by the seller himself or by his representative, the 
sale will be governed by the local law of the purchaser’s habitual residence 
(Articles 2-3). 

The draft convention does not apply to the capacity of the parties, to the 
form of the contract, to the transfer of title, or to the effects of the sale 
with regard to all persons other than the parties (Article 5). 

All the contracting states agree to introduce the provisions of the con- 
vention as part of the national law of their respective countries, subject to 
the usual exception that the application of the particular foreign law 
would be against public policy (ordre public). 

Convention II relates to the recognition of the legal personality of 
foreign companies, associations and foundations. The legal personality 
acquired by a company, an association, or a foundation by virtue of the 
law of any contracting state in which the formalities of registration or 
publication have been complied with and where the statutory seat is lo- 
cated, will be recognized as of right in all the other contracting states, 
provided the company has the capacity to sue, to own property, to enter 
into contracts and other legal transactions in the state where it was or- 
ganized (Article 1). 

The company, association, or foundation is considered as having its 
actual seat at the place where it has its principal place of business. If 
this principal place of business is located in a state other than that in 
which it was organized, its legal personality will be governed by the place 
of business which constitutes the real seat of the organization (Article 
2). Draft Convention II contains detailed provisions with regard to 
transfer of the statutory seat of a company from one state to another and 
provisions with reference to mergers of companies, associations and founda- 
tions. The recognition of the legal personality of a company implies a 
recognition of its capacity to the extent recognized by the law of its crea- 
tion, unless corresponding powers are not accorded to similar organizations 
of the state of recognition. The right to do business within the state of 
recognition is to be governed by the law of that state. All of the provisions 
of the convention are subject to the rule of public policy (Articles 7-8). 

Convention III relates to conflicts between the national law and the law 
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of the domicile. Whenever the state where an interested party is domi- 
ciled prescribes the application of national law of that party, but the state 
of which he is a subject prescribes the application of the law of the domicile, 
all contracting states will apply the local law of the domicile (Article 1). 
This rule is intended to exclude the confusing application which has been 
made in some countries, particularly in England and more recently even 
in the United States, of applying the law of the domicile including tts 
conflicts rule. This is expressly excluded by the language of the convention 
where the reference is to the ‘‘internal law’’ of the domicile. The reference 
to the internal law is contained throughout the convention, whether the 
law to be applied is the domiciliary or the national law. 

Whenever the state where the interested party is domiciled and the 
state of which he is a national both prescribe the application of national 
law, all contracting states will apply the provisions of the local national law 
(Article 3). Where the conflicts law of a contracting state does not pre- 
scribe the application either of the domiciliary or the national law, it is 
not bound to follow the preceding rules (Article 4); nor is a contracting 
state obliged to apply such provisions if the interested party is domiciled 
in or a subject of a state not a party to the convention (Article 7). 

Convention III defines domicile as the place where a person habitually 
resides, provided this does not depend upon the domicile of another person 
or of the seat of a legal authority (Article 5). The convention is subject 
to the usual rule of public policy. It allows adherence to its provisions 
with reservations, in which event all other contracting states are freed 
from the application of the convention to such matters. 

Convention IV relates to civil procedure. It provides for a system of 
authentication of judgments, decrees and other official acts in foreign 
countries, either by direct communication with the respective authorities 
or through the diplomatic channel. It also provides a more liberal and 
expeditious proceeding for obtaining the execution of commissions to take 
testimony abroad (commissions rogatoires) by a transmission of such com- 
missions from the requiring state direct to the proper authority of the 
foreign state. The judicial authority of the state to which a rogatory com- 
mission is addressed is obliged to satisfy the request and, wherever neces- 
sary, to use its compulsory powers to the same effect as though the request 
were made by an interested party within its own state. Exception is 
made, of course, where the local courts have no such judicial powers or 
where the foreign state regards the request as endangering its own sover- 
eignty or security (Article 12). The convention is not intended to prevent 
bilateral agreements between the states granting to their diplomatic or 
consular agents powers to execute rogatory commissions directly in the 
territory of the state to which they are accredited. 

An important provision of Convention IV dispenses with the obligation 
to deposit security for costs and expenses as a condition of beginning action 
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in one of the contracting states because of alien status or of absence of 
domicile or residence within the country of the forum. In the event that 
a judgment for costs or expenses of the action is awarded in any of the 
contracting states after the plaintiff has been excused from the obligation 
to deposit security by reason of the convention, such judgment will be 
rendered executory without cost by the competent authority in each of the 
other contracting states (Articles 17-18). 

Convention IV also contains provisions extending exemption from costs 
to poor persons (assistance judiciaire) who are nationals of any of the 
contracting states in actions before the courts of any of the other states. 

Convention V contains a draft statute to regulate a body to be known 
as ‘‘ The Hague Conference on Private International Law’’ as a permanent 
institution for the progressive unification of the rules of private interna- 
tional law. The members of the Conference are to consist of states which 
have already participated in one or more sessions of the Conference and 
which accept the proposed statute. Other member states may be elected 
by a majority vote of the actual member states completed within six 
months from the time when the governments have received notice of a 
proposal for admission. The Government Committee of The Nether- 
lands created by Royal Decree of February 20, 1897, is to supervise the 
functioning of the Conference through a Permanent Bureau to arrange the 
agenda for the conferences and the date for holding the same after con- 
sultation with the members of the Conference. Sessions of the Conference 
are to be regularly held every four years. 

The Permanent Bureau is to have its seat at The Hague and is to be 
composed of a Secretary General and two secretaries belonging to different 
nationalities to be appointed by the Netherlands Government on nomina- 
tion of its Government Committee. The Conference may create special 
committees to elaborate draft conventions and to study all questions re- 
lating to private international law entering into the activities of the 
Conference. 

The expenses of maintenance of the Permanent Bureau and of the 
special committees are to be divided between the members of the Confer- 
ence, except that the compensation and expenses of delegates on the special 
committees are to be borne by the governments which they represent. The 
budget of the Permanent Bureau and of the special committees is to be 
submitted each year for approval to the diplomatic representatives of the 
member states at The Hague. These representatives also fix the division of 
the expenses of the budget among the members. The diplomatic representa- 
tives will be presided over by the Foreign Minister of The Netherlands. 
The Government of The Netherlands will pay the expenses of the regular 
sessions of the Conference, while the expenses of special meetings will be 
divided between the members represented at the Conference. The compen- 
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sation and expenses of the delegates will be borne by the governments 
which they represent. 

The Draft Statute contained in Convention V is to be supplemented by a 
Réglement, and both the Statute and Réeglement will enter into foree from 
the time of acceptance by the states represented at the Seventh Session. 
Any member may withdraw its adherence to the Statute after a period of 
five years from the date of its going into effect, but it is to continue in effect 
between the other members. 

On March 27, 1931, a certain number of states which had taken part in 
the earlier sessions of the Hague Conferences on Private International 
Law signed a Protocol recognizing the Permanent Court of International 
Justice as having jurisdiction to interpret the conventions already adopted. 
However, certain states had signed the Protocol which are not parties to 
the Statute of the Court of International Justice. The Seventh Conference 
therefore recommends that the Netherlands Government should invite 
these states to recognize the jurisdiction of the Court and also to invite 
those who had not yet adhered to the Protocol to do likewise. 

The Seventh Conference also recommended that the Committee of the 
Netherlands Government should create a special committee to study the 
subject of uniform rules of private international law concerning the duty 
of support between parents and children, both legitimate and illegitimate, 
and the recognition of judgments rendered in the different states in regard 
to this matter, with a view to submitting a draft convention at the next 
session of the Conference. A similar recommendation was made for the 
drafting of a convention with regard to international sales, the suppression 
or simplification of procedure for legalization of official documents and to 
consider the question of whether further steps should be undertaken be- 
tween the member states relating to the Draft Convention concerning 
Recognition and Execution of Foreign Judgments. 

Such then in outline are the principal provisions of the Acte Final of 
The Hague Conference of October, 1951. It is indeed significant that the 
participating nations recognized the importance of establishing a perma- 
nent relationship with the Council of Europe. The accomplishment of a 
closer political and economic integration of the free nations of Europe is 
not dependent upon mere good will alone but upon the progressive develop- 
ment of appropriate international administrative and judicial iustitutions. 
Co-operation in the actual administration of justice and greater certainty 
in the choice and application of conflicting systems of law are essential 
steps in the real integration of European life. To this end, the proposed 
permanent Hague Conference on Private International Law promises to 
constitute an important milestone on the road to greater security and more 
enduring peace. 

ARTHUR K. KUHN 
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IMMUNITY OF A FOREIGN STATE FROM EXECUTION: FRENCH PRACTICE 


Where a judgment has been rendered in the courts of one state against 
a foreign state, the problem frequently arises of whether this judgment 
is capable of enforcement when it involves property of the foreign state 
located in the state where the judgment was rendered.’ 

It is an admitted principle of international law in both the United 
States and Great Britain that even where a foreign state has waived its 
immunity and been made respondent to an original proceeding or to a 
counter-claim, execution cannot be levied against its property. It is held 
that consent on the part of the foreign state to be sued does not give rise 
to an implied consent to a seizure or attachment of its property in execu- 
tion of the judgment against it.2 Thus the foreign state must specifically 
waive its immunity, whether in an action upon a foreign Judgment or in 
a direct proceeding upon a domestic judgment.* This requirement arises 
from the concept of the independence of the state with the corollary that 
no execution can lie against its property without its consent. 

For a long time France followed this same doctrine,* but recent French 


1 Other situations may occur: (a) Where the judgment rendered in state A against 
state B is sought to be enforced in state B, such an enforcement is generally forbidden 
by direct legislation in state B; or (b) where the judgment having been rendered in 
state A against state B, it is sought to be enforced in state C. 

2 The Cristina, [1938] A.C. 485, per Lord Atkin at pp. 490-491; The Parlement Belge, 
5 P.D. 197 (C.A.) (1880); Vavasseur v. Krupp, 9 Ch. Div. 351 (1878); Dexter & 
Carpenter v. Kunglig Jarnvagsstyrelsen et al., 43 F. (2d) 705 (C.C.A. 2d, 1930), 
certiorari denied, 282 U.S. 896, Manton, J., in delivering the opinion of the Circuit Court 
of Appeals saying at p. 708: ‘‘. . . but consenting to be sued does not give consent to 
a seizure or attachment of the property of a sovereign government. The clear weight of 
authority in this country as well as that of England and continental Europe is against 
all seizures, even though a valid judgment has been entered. To so hold is not depriving 
our own courts of any attribute of jurisdiction. It is but recognizing the general under 
standing recognized by civilized nations, that a sovereign’s person and property ought 
to be held free from seizure and molestation at all peaceful times and under all 
circumstances. ’’ 

3 Duff Development Co. v. Kelantan Government, [1923] 1 Ch. Div. 385, 421, affd., 
[1924] A.C. 797. 

4 Money belonging to a foreign state cannot be seized even if it is in the hands of a 
third party. Civ. May 5, 1885, Sirey, 86.1.353; Rouen, Dec. 7, 1937, Sirey, 38.2.17; 
Poitiers, Dec. 20, 1937, Gazette du Palais, 1938.1.167; Bordeaux March 28, 1938, ibid., 
1938.1.714; Aix, Nov. 23 and Dee. 9, 1938, Dalloz périodique, 39.2.65. See also Revue 
Critique de Droit International, Vol. 33 (1938), p. 369. It is to be mentioned that 
interim measures are also excluded. Paris, June 26, 1908, Gazette des Tribunaux, Aug. 
19, 1908, Vol. 2, Pt. II, p. 246; Paris, April 30, 1912, Gazette du Palais, 1912.2.84; Paris, 
March 16, 1921, Clunet, Vol. 48 (1921), p. 179; Req., Jan. 23, 1933, Sirey, 33.1.249; 
Cass., Jan. 22, 1849, ibid., 49.1.81. 
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decisions have tended to modify it in certain respects and introduce a 
variety of distinctions and qualifications. The execution of judgment by 
arrest, seizure, or detention of state property has been admitted without 
waiver of immunity, when the original cause of action against the foreign 
government arose from a non-governmental activity.® 

This distinction was developed in France at the time when sovereign 
states were beginning to extend their activities into those areas previously 
considered suitable for individual enterprise. The trend marked an aware- 
ness of the problems raised when a state ceased to confine itself to acts of a 
purely governmental nature. As a result of this differentiation, it was 
held that a state may be made respondent in a court proceeding in another 
state when, in the territory of this other state, it has engaged or is engaging 
in industrial, commercial, financial, or other business activity of a non- 
governmental nature. Thus the distinction has been introduced between 
the operations of a government in its sovereign capacity while carrying on 
objectives of a national character and its operations of a commercial nature 
directed toward the achieving of a monetary profit. In the former situa- 
tion, immunity from jurisdiction and execution is recognized; in the latter 
no such immunity is considered applicable. This thesis which places on 
separate levels of responsibility the private and public acts of a foreign 
state has made possible a seizure of state property in causes of action 
arising out of acts of the foreign government considered to have been per- 
formed in its private capacity. In these circumstances there is immunity 
neither from jurisdiction nor from execution, with the result that the 
foreign state is reduced to the status of a private foreign individual and 
considered subject to the domestic law of the forum and not to interna- 
tional law. Therefore, the property of the foreign state can be seized in 
satisfaction of a judgment rendered on such a basis.°® 

In the United States and Great Britain the great weight of authority has 
rejected this French distinction. In general, foreign states when carrying 
out those activities which the-French doctrine considers as ‘‘private’’ are 
deemed to be exercising governmental functions which cause them to fall 
within the principle of immunity.’ 


5 Req., Feb. 19, 1929, Dalloz périodique, 1929.1.73, Sirey, 30.1.49; Paris, April 14, 
1936, Revue Critique de Droit International, Vol. 33 (1938), p. 497; Bordeaux, Dee. 8, 
1937, ibid., p. 297; Marseilles, May 11, 1938, ibid., Vol. 34 (1939), p. 1383; Req., Dee. 15, 
1936, Sirey, 37.1.104, Revue Critique de Droit International, Vol. 32 (1937), p. 710; M. 
de Lapradelle, ‘‘ La Saisie des Fonds Russes a Berlin,’’ Revue de Droit International 
Privé, Vol. 6 (1910), pp. 75, 779. In the admiralty field the old doctrine seems to be 
still followed: Tribunal de Commerce de La Rochelle, Oct. 31, 1947, Revue Critique de 
Droit International Privé, Vol. 37 (1948), p. 118. 

®See Arts. 11 and 23 of Draft Convention on Competence of Courts in regard to 
Foreign States, this JouRNAL, Supp., Vol. 26 (1932), p. 597. M. Mérignhae disagreed 
With this approach, Droit International Public, Vol. 1 (1905), p. 259. 

7The Jupiter, [1924] P. 236; The Porto Alexandre, [1920] P. 30; The Cristina, 
[1938] A.C. 485; Twycross v. Dreyfus, 36 T.L.R. 752 (1877); Vavasseur v. Krupp, 9 
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The fundamental reason for this difference in approach to the problem 
lies in the French thesis regarding the underlying premise giving rise to 
the principle of the immunity of states. French doctrine does not recog- 
nize that the independence of states is the source of their immunity. It 
holds that the sovereignty of states gives rise to this immunity and pre- 
scribes its extent and boundaries. When a state acts as a sovereign, it 
enjoys immunity by virtue of its political superiority; when it acts in a 
private capacity, it does not enjoy immunity.® 

According to the French view as generally accepted, although in oppo- 
sition to opinions held in the United States and in Great Britain, immunity 
from jurisdiction and execution, being a consequence of the sovereignty of 
the foreign state and not of its independence, is not absolute and general 
and does not apply indiscriminately to all the acts accomplished by a 
foreign state. Immunity attaches only to those acts which evidence the 
sovereignty of the foreign state. 

The French courts have extended this doctrine in certain instances. 
For example, execution against the foreign state was admitted in State v. 
Vestwig et al.,° where, in accordance with the usually accepted theory, the 
immunity of the foreign state should have been acknowledged. The cir- 
cumstances of the case were as follows: In February, 1940, a Norwegian 
exporter, Robertson, sold a cargo of codfish to a French fishing company. 
In order to pay for the cargo a banker’s confirmed documentary credit 
was opened for the benefit of Robertson in a Norwegian bank in Oslo. In 
April, 1940, when Norway was invaded by Germany, these credits were 
transferred to a French bank in Paris and later, with the full consent of 
all parties to the transaction, were placed in a special account of the Nor- 
wegian Government in the same bank. In May, 1940, Robertson sold 


Ch. 351 (1878) ; Krajina v. Tass Agency, [1949] 2 A.E.R. 274 (now before the House of 
Lords) ; Compafiia Mercantil Argentina v. U. S. Shipping Board, 93 L.J., [1924] K.B., 
816 (C.A.); Oliver Trading Co. v. Mexico, 5 F. (2d) 659, 264 U. S. 440 (1924); Brad 
ford v. Director General of Railways of Mexico, 278 S.W. 251 (1925); French Re- 
publie v. Board of Supervisors, 200 Ky. 18 (1923); Berizzi Bros. Co. v. SS Pesaro, 271 
U. S. 562 (1926); The Maipo, 259 F. 367 (S.D.N.Y. 1919); Republie of France v. 
Pittsburgh Steel Export Co., 112 Misc. 688, 184 N. Y. Supp. 280 (1920). See Hyde, 
International Law (1945), Vol. II, p. 844; Fenwick, International Law (1948), p. 308. 

8 Niboyet and Pillet, Droit International Privé (1928), p. 908, n. 800, approving the 
doctrine of non-immunity when the foreign state acts in a private capacity and is engaged 
in commercial acts; see also J.-P. Niboyet, ‘‘Les Immunités de Juridiction en Droit 
Francais des Etats Etrangers Engagés dans des Transactions Priveés,’’ Revue Générale 
de Droit International Public (3d ser., Tome X), Vol. 43, p. 525 (1936); De Lapradelle, 
‘*La Saisie des Fonds Russes a Berlin,’’ Revue de Droit International Privé (1910), 
Vol. 6, p. 784; M. C. Freyria, ‘‘ Les Limites de l’Immunité de Juridiction et d’Exécution 
des Etats Etrangers,’’ Revue Critique de Droit International Privé, Vol. 40 (1951), pp. 
139 and 449. 

® Req., Feb. 5, 1946, Sirey, 47.1.137; Annual Digest and Reports of Public International 
Law Cases, 1946, Case No. 32. 
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another cargo of codfish to the same French fishing company, but he mis- 
directed the shipment and it was received by a third party. The French 
fishing company and other beneficiaries under the contract of sale sued 
Robertson, basing the cause of action upon the breach of contract and the 
loss sustained. The court was asked to issue a garnishment order against 
the funds which had been placed in the Norwegian Government’s account. 
When the order was issued, the Procureur Général of the Cour de Cassa- 
tion brought an action before the Court, alleging that the immunity of the 
state of Norway had been violated‘? In an elaborate opinion, the Court 
rejected his contention and dismissed the case."? 

This decision reduced even further the immunity enjoyed by a foreign 
state and brought the French doctrine to an extreme point. If it is fol- 
lowed to a logical conclusion, the fears of some scholars that the immunity 
of a foreign state will disappear completely appear justified. It is de- 
sirable, however, to analyze the reasons given by the Court in dismissing 
the Procureur’s contentions and and sustaining the lower court. 

The Cour de Cassation held that the Government of Norway had been 
merely the agent of Robertson and the other parties who clearly were acting 
in a purely private capacity. The crux of the matter for the Court was 
the contract of agency, for it was upon its analysis that the decision was 
based. First, it was held that the transfer of money from Robertson’s 
account to the Norwegian Government’s account was essentially an opera- 
tion made in order to facilitate and to give all necessary guarantees for the 
settlement and conclusion of a commercial operation carried on between 
two foreign parties. The Court said that the Government of Norway, 
acting in its sovereign capacity, was never considered to be a party to the 
transaction, because if it had been so considered, the parties would never 
have consented to the transfer of the funds. Thus the Norwegian Govern- 


10 When a case involving such immunity is brought before an inferior court, the court 
has the duty to declare itself incompetent. If it does not do so, then two remedies may be 
used: The defendent may use the normal remedy of an appeal to the Court of Cassation 
(recours en cassation) or the ‘‘ Procureur Général’’ may, upon order of the Minister of 
Justice (Garde des Sceaux), bring an action before the Court of Cassation to annul the 
decision of the inferior court on the ground that it rendered the decision beyond the 
powers it may exercise (recours pour excés de pouvoir) because of public policy con- 
siderations, international as well as domestic. This latter remedy is called an ‘‘extra- 
ordinary remedy.’’ The decision of the lower court may be annulled without sending the 
case back for a second hearing and decision (Glasson, Tissier and Morel: Traité de 
Procédure Civile (3d ed.), Vol. 1, p. 700); see present case, and Paris, Feb. 23, 1936, 
Revue Critique de Droit International, Vol. 32 (1937), p. 484; Civil, Jan. 19, 1891, Sirey, 
94.1.297; Req., Jan. 23, 1933, Sirey, 33.1.249. 

11 The Procureur Général tried to prove (a) that the act of the Government of Norway 
was an act of sovereignty (un acte de puissance publique) and consequently, if the im- 
munity of states were to be regarded as absolute, the courts had no power to inquire into 
the nature of the control of the Norwegian state over the funds in question; (b) that 
the Government of Norway had never renounced its immunity. 
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ment was only the agent of the creditors. In accordance with the French 
rules of municipal law and without regard for any principles of interna- 
tional or public law, it was held that the immunity granted by French 
courts to foreign states, when carrying on governmental objectives in their 
sovereign capacity, would not apply in this situation, as the Government of 
Norway was considered to have acted solely in the interests of private 
parties. As no immunity was possible under the circumstances, no action 
would lie for its violation. 

The Court justified its decision by saying that the Norwegian Govern- 
ment, while acting as agent, was limited to protecting the interests of the 
parties, pointing out that the funds always remained constructively in 
Robertson's possession and that neither party had objected to the garnish- 
ment. The Court continued by saying that in fact the Government of 
Norway, only in its private capacity, was a privy to the transaction, because 
as its relationship with Robertson was one of principal and agent, its 
personality had become identified with that of Robertson for this particu- 
lar purpose. The Court concluded that the answer to the problems pre- 
sented by the case lay in the nature of the agency which had been created. 

The Court was apparently cognizant that criticism of its decision might 
well develop. It acknowledged that those who adhered to the older doc- 
trines, which considered that the immunity from jurisdiction of foreign 
states is general and absolute and applied to all acts of foreign states, would 
say that the immunity of the state of Norway had been violated; but it 
believed that those who found valid the more recent doctrine, creating the 
distinction between sovereign acts and private acts of foreign states, would 
find it difficult not to recognize in the agency relationship a contract free of 
any element of political sovereignty on the part of the state of Norway.” 

Viewed in the frame of reference of recent doctrine, the argument seems 
prima facie flawless, but it becomes difficult to follow the Court in its con- 
struction throughout the decision. Whether or not the Norwegian Govern- 
ment was the agent of the parties, it had received the money which was a 
fungible thing.’* The garnishment was not against Robertson but against 
the Government of Norway as such, not against money put in escrow for 
Robertson but against the government’s general account. If the money 
had actually been segregated or put in escrow, it would be much easier to 
acknowledge the validity of the Court’s reasoning, but it is extremely diffi- 

12 The Court of Cassation adopted in its opinion the argument of M. le Conseiller 
Castets, one of its members. 

13 It would have been different if, instead of money, the parties plaintiff had attached a 


chattel belonging to Robertson which had been entrusted to the Norwegian Government. 
In that case there would have been no commingling of Robertson’s money with the 


general funds of Norway because at any time a tracing of the chattel would have bee! 
possible. 
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cult to justify a garnishment against the general funds of a foreign state 
which may be used for general governmental purposes. 

This decision is obviously the consequence and the outgrowth of the dis- 
tinction which has been made between acts of a government in its sovereign 
capacity and in its private capacity when the activity in which the foreign 
state is engaged is one commonly carried on by private individuals. It 
demonstrates the danger of allowing the courts to deal freely with concepts 
of international law. Apparently one consequence of this decision is to 
make it possible, in theory at least, for foreign judgments against foreign 
states to be executed in France by means of an exequatur against property 
of the foreign state located in France without the restraints of the doctrine 
of immunity. 

Perhaps it is easier to understand the attitude of the Cour de Cassation 
toward the modern doctrine of immunity of foreign states, if consideration 
is given to the tremendous development of the non-governmental activities 
of sovereign states within the last half-century. Since 1900 sovereign 
states have ventured into areas of interest—economic, financial, industrial 
—that bear little resemblance to the spheres of activity considered to fall 
within the functions of government during the nineteenth century. It 
has become increasingly difficult for private individuals to meet the com- 
petition from such entities which are immune from the ordinary processes 
of law. 

It seems clear that while the French doctrine, which adopted the prin- 
ciple of qualified immunity by rejecting the absolute immunity of foreign 
states when acting in a private capacity, has certain very desirable results, 
the decision in State v. Vestwig et al.'* proves the lack of wisdom in permit- 
ting the courts complete freedom of action in defining the extent and effects 
of such immunity or in determining whether it does in fact exist. Appar- 
ently a new international custom, evidenced by this distinction between 
the various activities of a sovereign state, is developing. It seems to be 
extending itself into those countries which formerly adhered to the prin- 
ciple of the unqualified immunity of foreign states, as there is some evidence 
that they are reconsidering their original doctrines. For example, in the 
United States, in spite of the authorities holding to the contrary, and in 
France as well, an effort has been made to restrict the immunity of the 
foreign state engaged in certain kinds of activity by means of international 
agreements." 


‘4 See footnote 10 supra. 

15 United States waivers of immunity include: Treaty of Friendship Commerce, and 
Navigation with Italy, Feb. 2, 1948, Art. 24, par. 6, Treaties and Other International 
Acts Series, No. 1965; with Ireland, Jan. 21, 1950, Art. 15, ibid., No. 2155; with 
Uruguay, Nov. 23, 1949, Senate Exec. D, 81st Cong., 2d Sess.; with Israel, Oct. 18, 1951, 
Exee, R, 82nd Cong., Ist Sess. See Art. XVIII, sec. 3, of the last treaty which reads: 
‘‘No enterprise of either Party, including corporations, associations, and government 
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Solely from the point of view of a systematic development of the law, 
disregarding the actually important consideration of the practical exigencies 
of daily business transactions, it would seem prudent for nations engaged 
in substantial amounts of business with other nations to enter into limited 
international agreements or treaties dealing with the extent to which the 
engaging in non-governmental functions by foreign states within the 
borders of another state may be considered as a waiver of sovereign 
immunity. 

J. G. CAsTEL 
University of Paris and University of Michigan 


AMERICAN CREDITORS AND ENEMY PROPERTY IN ALLIED COUNTRIES 

What are the chances for an American citizen, creditor of an enemy 
debtor, to obtain payment out of property of the debtor located in an 
Allied country? Enactments in Great Britain and Belgium of recent 
date answer this question for German enemy assets in these countries. 
In Great Britain, the Distribution of German Enemy Property (No. 2) 
Order, 1951,’ of November 1, 1951, in effect since February 1, 1952, pro- 
vides for the distribution of the proceeds of German enemy property to per- 
sons who are creditors of the individual German owners. Several classes 
of claims are excluded from consideration. Among the excluded classes 
‘relevant’’ time, that 


‘ 


is that composed of claims which were not due at the 
is, the 7th of November, 1951,* to a ‘‘ British person.’’ British person is de- 
fined as meaning: (1) The British Government; (2) any British subject, 
citizen of the Republic of Ireland, or British protected person * resident and 


agencies and instrumentalities, which is publicly owned or controlled, shall, if it engages 


in commercial, manufacturing, processing, shipping or other business activities within the 
territories of the other Party, claim or enjoy, either for itself or for its property, im 
munity therein from taxation, suit, execution of judgment [emphasis ours] or other 
liability to which privately owned and controlled enterprises are subject therein.’’ 

United Kingdom: Temporary Commercial Agreement between the United Kingdom 
and the U.S.S.R., signed Feb. 16, 1934 (149 League of Nations Treaty Series 445) ; Th 
Cristina, [1938] A.C. 485, where three of the five judges in the House of Lords expressed 
the view that English law was not settled in favor of the immunity of government-owned 
trading vessels. 

France: Agreement with the Soviet Union of Jan. 11, 1984, Arts. 6 and 7 (Clunet, 1934, 
p. 22); new agreement with the Soviet Union of Dec. 20, 1945 (Journal Officiel, June 20, 
1946; Revue Critique de Droit International Privé, Vol. 38 (1947), p. 468), Art. 10, par. 
4 (but denying interim measures). 

1[1951] Statutory Instruments, No. 1899, based on the Distribution of German 
Enemy Property Act, 1949; E. J. Cohn, ‘‘German Enemy Property,’’ 3 International 
Law Quarterly (1950) 391. 

2The Distribution of German Property (No. 2) Consolidated Amendment Order, 
1952, [1952] Statutory Instruments, No. 633. 

3See British Nationality Act of 1948, §32 (1); British Protectorate, Protected 
States and Protected Persons Order in Council, 1949, [1949] Statutory Instruments, 
No. 140; Clive Parry, British Nationality (London, 1951), p. 94. 
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carrying on business on that date in the United Kingdom; (3) any body 
of persons (whether corporate or incorporate) which on that date was a 
body incorporated or constituted under the laws in force in the United 
Kingdom.‘ Foreigners, generally speaking, are consequently excluded, 
even if they were residents of Great Britain or have a claim governed by 
the local law. 

In Belgium, the law of July 14, 1951, respecting Sequestration and 
Liquidation of German Property * provides for the payment of debts due 
by enemy aliens out of their sequestrated property. The benefits of this 
legislation have been restricted to (1) creditors of Belgian nationality, (2) 
Allied or neutral creditors, provided that analogous provisions exist in the 
legislation of their country in favor of Belgian citizens.° Reciprocity is 
thus made a requirement for consideration of claims of foreign creditors. 

Belgium followed in this respect the example set by France. Under the 
French law of March 21, 1947,’ French citizens and, in case of reciprocity, 
creditors from Allied countries, may have their claims paid out of the 
proceeds of the enemy’s property.’ The law allows an extension of the 
benefits to nationals from other countries by way of international agree- 
ments based on reciprocity in cases where the German debtor has no prop- 
erty outside France.® 

Let us now look at the law of the United States on the same question. 
Under Section 34 (a) of the Trading With the Enemy Act, added to the 
Act in 1946,?° debt claims allowable under the statute include: (1) those 
of citizens of the United States or the Philippine Islands; (2) those of 
corporations organized under the laws of the United States or any State, 
Territory, or Possession thereof, or the District of Columbia or the Philip- 
pine Islands; (3) those of other natural persons who are and have been 
since the beginning of the war residents of the United States and who have 
not during the war been interned or paroled pursuant to the Alien Enemy 
Act. Payable claims are thus those held by American citizens and by 
residents of this country. 

Under the Paris Agreement on Reparation from Germany,'! concluded 


4See. 3 (a) of the Order. 

5 Moniteur Belge, Sept. 2, 1951, [1951] Pasinomie 790; W. Bourgaux, ‘‘La loi du 
14 juillet 1951 relative au séquestre et a la liquidation des biens allemands,’’ 67 Journal 
des Tribunaux (1952) 117. 6 See. 26 (4) of the law. 

7 Loi No. 47-520 relative a diverses dispositions d’ordre financier, Journal Officiel, 
March 25, 1947, [1947] Dalloz, Bulletin Législatif, p. 281. 

8 See. 35. 9 Sec. 36. 

1060 Stat. 925 (1946), 50 U. S. C. App. § 34 (a) (1951); Rules of Procedure for 
Claims, 12 Fed. Reg. 5565 (Aug. 19, 1947); M. S. Mason and S. Efron, ‘‘ Payment of 
American Creditors from Vested Assets,’? 9 Federal Bar Journal (1948) 233; Annual 
Report, Office of Alien Property, Department of Justice, Fiscal Year Ended June 30, 
1950, p. 73. 

11 Department of State Bulletin, Vol. 14 (1946), p. 114; this JourNAL, Supp., Vol. 40 
(1946), p. 177; [1949] Inter-Allied Reparation Agency Report, Annex II, p. 4. 
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in 1946 by the Western Allies, each country must, for distribution of 
reparation purposes, account for the enemy property held within its terri- 
tory. Contract claims against the German former owners are declared 
deductible in the accounting for such assets.!2 No distinction is made in 
the Agreement between domestic and other holders of claims. Accounting 
Rules passed by the Reparation Agency in 1947,'* after the enactment in 
our country of Section 34 (a), have restricted, however, the deductibility 
of debts to claims of nationals or residents of the jurisdiction; under the 
Rules the creditors who are not nationals must reside and must have re- 
sided in the country as of its entry into war and also at the time the con- 
tract was entered into." 

Payment of debts out of property declared confiscated or forfeited is a 
question with a very interesting history in the various legal systems. <A 
study written in France during the German occupation '* tells us that, in 
the northern part of France, confiscations in the 13th and 14th centuries of 
the estates of criminals were made with the effect that the sovereign took 
all the property without paying any debts. In the southern part of France, 
on the other hand, where the Roman law *° was applied, the sovereign took 
only the surplus which remained after payment of the debts. The latter 
became the law for the whole of France in the 17th century.'’ Similar 
developments can be found elsewhere.*® 


12 Part I, Art. 6 A of the Agreement. 

13 [1949] Inter-Allied Reparation Agency Report, Annex VIII, p. 90; J. Simsarian, 
‘*Rules for Accounting for German Assets,’’ Department of State Bulletin, Vol. 18 
(1948), p. 227. 14 Sec. 18, Part 7 of the Rules. 

15 P, Timbal, ‘‘ La confiscation dans le droit frangais des XIII* et XIV® siécles,’’ 22 
Revue Historique de Droit Francais et Etranger (4th ser., 1943) 44; 23 ibid. (1944) 
35,-57. 

16 “*bona non sunt nisi deducto aere alieno.’’ Cf. Digest 49. 14. 11, de jure fisci. 

17 Ferdinand Ehrhard, La Confiscation Générale en Droit Francais Moderne (Paris, 
1934), p. 89; French Penal Code, Art. 39 (2), as amended by Decree-Law of July 29, 
1939: ‘‘Property which passes to the State as a result of confiscation remains liable, 
up to its value, for legitimate debts dating from before the conviction.’’ Cf. Law of 
March 21, 1947, Journal Officiel, March 25, 1947, p. 2767, Arts. 19 to 28, [1947] Recueil 
Dalloz, Législation, p. 127; P. Voirin, ‘‘Comment les fonctions répresswe et financiére 
de la confiscation générale conditionnent les effets civils,’’ [1947] Recueil Dalloz, 
Chroniques, p. 89. 

18 On early English law, see Blackstone, Commentaries on the Laws of England, Vol. 
4, p. 386; Joseph Chitty, Prerogatives of the Crown (1820), p. 213; W. S. Holdsworth, 
History of English Law, Vol. 10 (1938), p. 351. 7 Geo. 1, ¢. 27 (1720), is an instance 
where payment of debts out of confiscated property was provided for (property of 
directors of the South Sea Company), Holditch v. Mist, 1 P. Wms. 695, 24 Eng. Repr. 
575 (1721). In this country, early State laws, under which persons loyal to the King 
forfeited their estates, allowed payment of debts out of the estates. Connecticut: Act of 
May, 1778, Beckman v. Tomlison, Kirby 291 (Conn. 1787); Georgia: Acts of March 
and May 4, 1781, Wright v. Nutt, 3 Bros. Ch. 326, 1 H. Bl. 136, 29 Eng. Repr. 562 
(1791); Wright v. Simpson, 6 Ves. Jr. 714, 31 Eng. Repr. 1272 (1802); Massachusetts: 
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As for confiscation of private property in connection with war, the 
Treaty of Versailles provided generally for payment of debts out of blocked 
enemy property,’® and France, Italy, Belgium, and Great Britain especially 
agreed to admit the claims of each other’s nationals on equal terms.”° In 
this country, payment of claims held by others than American citizens was 
made dependent, by the Trading With the Enemy Act, upon existence of 
reciprocity.”? 

This time the text of the Paris Agreement on Reparation from Germany 
clearly suggests that payment of debts was anticipated by the signatory 
countries. Yet the partners to the Agreement have not all allowed pay- 
ment of debts. In Canada, for example, no provision is made for such 
payment. The possibility of the creditors’ obtaining payment from other 
sources than the blocked property is extremely remote.*? Confiscation 
without payment of debts can therefore affect creditors’ rights more 
strongly than rights of the enemy debtor himself whenever the assets are 
not more important than the debts. Yet interestingly enough, there is 
more argument about restitution of property than about payment of debts. 

Where payment of claims is in principle conceded, views may easily 
differ on whether to admit all claims or only claims of nationals and 
whether to admit the claims on equal terms or with a priority for domestic 
claims. Legalistic arguments in favor of one or the other thesis can be 
made without difficulty. However, confiscation of private property is not 
founded on private law rules and the payment of claims is not a question 
of private law either. It has been often said that the payment of claims is 


Act of May 1, 1779, § 8; New Jersey: Acts of April 18, 1778, § 12 and Dee. 11, 1778, 
§ 16, Kempe v. Antill, 2 Bro. Ch. 11, 29 Eng. Repr. 6 (1785); Folliot v. Ogden, 1 H. 
Bl. 123; 126 Eng. Repr. 75 (1789); Dunham v. Drake, 1 N. J. Law 315 (1795); New 
York: Act of Oct. 22, 1779, § 24, Act of May 12, 1784, § 42; North Carolina: Act of 
1779, §9; South Carolina: Act of Feb. 26, 1782, §17, Wragg v. Comptroller-General, 
2 So. Car. Eq. 509 (1807). 

19 Art. 297 (b) of the Treaty; Paul F. Simonson, Private Property and Rights in 
Enemy Countries (London, 1921), pp. 233, 241. 

20 Gilbert Gidel and H. E. Barrault, Traité de Paix avec l’ Allemagne du 28 juin 1919 
et les Intéréts Privés (Paris, 1927), p. 168; P. de Solére, ‘‘Condition des Biens En- 
nemis,’’ Répertoire de Droit International (Lapradelle and Niboyet, eds.), Vol. 4 (1929), 
p. 509, No. 196. Cf. Decree of April 17, 1919, §6 (2), respecting enemy property in 
Alsace and Lorraine, Journal Officiel, May 8, 1919, [1919] Dalloz, Jurisprudence 
Générale, pp. 4, 45; Anatole Périer, Séquestre des biens allemands en Alsace Lorraine 
(Paris, 1925), p. 158. 

21 See. 9, as amended, subdiv. (e), 41 Stat. 978 (1920), 50 U. S. C. App. §9 (e) 
(1951); Aronstam v. James, 273 Fed. 545, 549 (1921) (involving existence of re- 
ciprocity in France). 


22It has been suggested, however, that the barring of foreign creditors’ claims and 
the resulting economic loss seems ‘‘a non-proximate effect for which no special provision 
need be made.’’ Eli Maurer, ‘‘ Protection of Non-Enemy Interests in Enemy External 
Assets,’’? 16 Law and Contemporary Problems (1951) 407, 421. 
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a matter of grace. Assuming this to be true, governments or parliaments 
should still develop as gracious a policy as possible with due regard to 
comity, especially in view of the fact that we seem to have to face such 
problems frequently. 

A problem somewhat similar to the one involving enemy assets arose 
not so long ago with respect to the assets outside Soviet Russia of the 
nationalized Russian banking and insurance companies. The legislature 
of New York passed a law ** on the payment of debts out of local assets 
of dissolved or nationalized foreign corporations, by which all claims were 
admitted, but with a priority for claims of New York residents and claims 
based on causes of action which arose or accrued in New York. This being 
not in line with Blake v. McClung,** the priority was later extended to 
claims of residents of the United States and corporations organized in the 
United States or a State thereof.*® No occasion arose, however, to apply 
this law to the Russian assets, as they were taken over by the United States 
on the basis of the Litvinov Assignment, declared valid by the Supreme 
Court in United States v. Pink.*® 

A passage in the majority opinion in the Pink case stresses the fact that 
local claims had been paid in New York. With regard to the non-local 
claims, the opinion, by Mr. Justice Douglas, says: ‘‘There is no Constitu- 
tional reason why this Government need act as the collection agent for 
nationals of other countries when it takes steps to protect itself or its 
nationals on external debts.’’*7 Whatever the United States Constitu- 
tional question, most countries, contrary to the United States policy, 
allowed foreign creditors to have their share in the local Russian assets *° 

23N. Y. Laws 1936, ce. 917; N. Y. Civ. Practice Act, § 977-b. 

24172 U. 8. 239 (1898). 

25N. Y. Laws 1938, c. 604; N. Y. Civ. Practice Act, §977-b, subdiv. 16 (c), as 
amended, 2 Laws of New York 1744 (Thompson, 1939). Cf. Kurt H. Nadelmann, 
‘*Legal Treatment of Foreign and Domestic Creditors,’’ 11 Law and Contemporary 
Problems (1946) 696, 706. 

26 315 U. S. 203 (1941); this JourNAL, Vol. 36 (1942), p. 309. For criticism of the 
decision, see Edwin Borchard, ‘‘Extraterritorial Confiscations,’’ ibid., p. 275; Philip 
C. Jessup, ‘‘The Litvinov Assignment and the Pink Case,’’ ibid., p. 282; Elliott E. 
Cheatham, ‘‘Observations au sujet de la décision rendue par la Cour Supréme des 
Etats-Unis dans l’affaire United States v. Pink,’’? 67-72 Journal du Droit International 
(1945) 48; note, 51 Yale Law Journal (1942) 848. 

27 Loc. cit., p. 228. 

28 See, e.g., Appeal Paris, July 22, 1929, 56 Journal du Droit International (1929) 
1095; Com. Trib. Paris, Jan. 21, 1935, 30 Revue Critique de Droit International (1935) 
491; with note by J.-P. Niboyet at p. 499. In China, only the branch creditors were 
paid: Decree of Sept. 30, 1926, 56 Journal du Droit International (1929) 1114. In 
Poland, only claims of Polish nationals and claims which arose or accrued in Poland 
were admitted: Decree of March 22, 1928, § 13, 29 Revue Critique de Droit International 
(1934) 843. 
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and our creditors had the benefit of others’ acting as collection agents for 
all creditors—incidentally, the policy to which we adhere in bankruptcy.”° 

In the matter of the German enemy assets, things have now taken a 
different turn. Our decision to limit payment of claims to claims held 
by citizens and residents of this country was followed by the action of the 
French to put payment of claims to aliens on a reciprocity basis. As a 
result, only American citizens residents of France may collect their claims 
in France. The same is the case with respect to Belgium. As for Great 
Britain, where all claims, without distinction, were admitted after the 
first World War,*® even claims of American citizens residents of Great 
Britain will not be considered under the recent enactment. 

In the matter of the Russian assets it may be said that concerted action 
on the part of the non-Russian countries was lacking. On the contrary, 
the late war was a common effort of the Allies to defeat Nazi Germany. 
A common scheme had been adopted by the Western Allies for the distribu- 
tion of reparations and it was resolved that equal treatment should be given 
to the nationals of all signatory countries in the administration of recon- 
struction or compensation benefits for war damage to property.*! Conse- 
quently, a policy of admitting claims held by creditors from Allied coun- 
tries had much to recommend itself, the more so because such claims have 
been made deductible by the Paris Agreement. The consequences of a 
contrary policy—retaliation by the other Allied countries—could be easily 
anticipated.*” 

When no foreign claims are admitted, the Treasury, that is, the general 
taxpayer, seems to be the winner. However, domestic creditors, who could 
have been paid out of assets of their debtor in Allied countries, pay the bill 
if they lose this opportunity because of retaliation. In a conflict like this 
between the general taxpayer and the individual creditors, the latter 
should, we think, be favored, as we are interested in an economic system 
based on the security of credit. 

It was suggested in this JouRNAL, when the 1946 Amendment to the 
Trading With the Enemy Act was adopted, that the United States policy 
should be reversed and should admit claims of friendly aliens, resident or 
non-resident, on a reciprocity basis.** This would still seem to be in the 


29 Bankruptcy Act, § 65 (d), 30 Stat. 564 (1898), 11 U. S. C. § 105 (d) (Supp., 1951). 
We strongly object to discriminatory rules abroad against foreign creditors. See Kurt 
N. Nadelmann, ‘‘A Report on the Montevideo Conference and Creditor Discrimination,’’ 
100 University of Pennsylvania Law Review (1952) 994. 

30 In re Wiskemann, 92 L. J. Ch. 349 (1923). Cf. Ernst Rabel, ‘‘Situs Problems in 
Enemy Property Measures,’’ 11 Law and Contemporary Problems (1945) 118, 132. 

31 Unanimous Resolution No. 3, Department of State Bulletin, Vol. 14 (1946), p. 122; 
[1949] Inter-Allied Reparation Agency Report, Annex II, p. 16. 

32 Cf. Kurt H. Nadelmann, ‘‘Local Enemy Assets and the Paris Agreement on 
Reparation,’’ this JouRNAL, Vol. 40 (1946), pp. 813, 816. 

83 Tbid, 
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interest of our creditors and in line with our general policy to maintain 
security of credit. From such change in our law our creditors will auto- 
matically benefit in countries like France and Belgium, which have the 
reciprocity clause, provided the claim was proved in time or that time for 
proof has not lapsed. 

In any event, the Act should be amended to make payment of claims 
held by resident aliens dependent upon reciprocity. There is no good 
reason for our paying claims of resident aliens who are nationals of coun- 
tries where claims of resident aliens are not paid. The reciprocity clause 
in the original Act, which had served its purpose well after the first World 
War,** should have been incorporated into the 1946 Amendment, now the 
basis for admission of claims. 

Kurt H. NADELMANN 


SUSPENSION OF RIGHTS AND OBLIGATIONS UNDER MULTILATERAL CONVENTIONS 
BETWEEN OPPOSING BELLIGERENTS_ON ACCOUNT OF WAR 


One of the less heralded aspects of the signing of the Treaty of Peace 
with Japan at San Francisco in September, 1951, was the position of Japan 
under the various multilateral conventions to which she was bound prior 
to December 7, 1941. The question of the Japanese rights and obligations 
under these conventions was, however, expressly covered by the following 
declaration,! which was made at the time of the signing of the treaty: 


DECLARATION 


With respect to the Treaty of Peace signed this day, the Government 
of Japan makes the following Declaration: 

1. Except as otherwise provided in the said Treaty of Peace, Japan 
recognizes the full force of all presently effective multilateral interna- 
tional instruments to which Japan was a party on September 1, 1939, 
and declares that it will, on the first coming into force of the said 
Treaty, resume all its rights and obligations under those instruments. 
Where, however, participation in any instrument involves membership 
in an international organization of which Japan ceased to be a member 
on or after September 1, 1939, the provisions of the present paragraph 
shall be dependent on Japan’s readmission to membership in the 
organization concerned. 

2. It is the intention of the Japanese Government formally to accede 
to the following international instruments within the shortest prac- 
ticable time, not to exceed one year from the first coming into force 
of the Treaty of Peace: [Thereafter follows a list of instruments. | 


. . 


Japan has not been slow to implement this Declaration. Thus on March 
27, 1952, the Japanese instrument of acceptance of the Narcotics Protocol 


34 See note 21, supra. 
1 Conference for the Conclusion and Signature of the Treaty of Peace with Japan, 
Record of Proceedings (Department of State Publication 4392); Senate Exees. A,B,C,D, 
82nd Cong., 2d Sess., p. 48; Supplement to this JouRNAL, below, p. 86. 
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of December 11, 1946, was deposited with the Secretary General of the 
United Nations. Article V of this Protocol provides that only states 
parties to the agreements and conventions which were amended by the 
Protocols could become parties to the latter, and Japan was a party to 
four of the amended agreements. 

It is proposed here to inquire briefly into the question of how far the 
Japanese action in making the Declaration was in accordance with previous 
state practice, and what would have been the legal position in the absence 
of any such declaration. 

With regard to the peace treaties which followed upon World War I, 
a difference in procedure is to be observed. Thus the Treaty of Versailles 
set out specifically the multilateral conventions which were henceforth to 
be applied as between the Allied and Associated Powers and Germany.” 
The other peace treaties each contained similar provisions.® 

In contrast, no such provisions have been contained in any of the peace 
treaties which have been concluded up to the present time‘ as a conse- 
quence of World War II. What would appear to be an explanation of this 
departure from earlier practice is to be found in a statement made by 
the U.S.S.R. Delegate at the Sixth Meeting of the Legal and Drafting 
Commission of the Paris Conference of 1946 which drew up the peace 
treaties between the ‘‘Big Four’’ and other Allied Powers on the one 
hand, and Bulgaria, Finland, Hungary, Italy, and Rumania on the other. 
In reply to a question from the Netherlands Delegate, he said: 


The question of multilateral treaties was discussed when the text of 
Article 37 was drawn up. The authors of the draft of this Article, if 
we can so express ourselves, agreed that, according to the opinion at 
present generally prevailing in international law, the Communis 
opimo, multilateral treaties are only suspended by war. It is therefore 
unnecessary to deal with the re-establishment of such Treaties in the 
Peace Treaty. 

On this subject, there was also a proposal to follow the precedent of 
the Treaty of Versailles. This was not adopted. So long as multi- 
lateral treaties are merely suspended between belligerents (some, such 
as the Red Cross Convention, are not even suspended), the effects of 
these treaties, after peace has been concluded, are re-established be- 
tween the parties concerned. It was considered unnecessary to men- 
tion this point.°® 


2 Art. 282 et seq. 

3 Treaties of Trianon (Art. 217 et seqg.), Sévres (Art. 269 et seq.), Neuilly (Art. 167 
et seq.), Saint-Germain (Art. 234 et seq.). 

4 June 1, 1952. However, there are provisions in the peace treaties for the revival of 
bilateral agreements. .g., Art. 10 of the Treaty of Peace with Rumania, United 
Nations Treaty Series, Vol. 42, p. 3. 

53 Documents of the Paris Peace Conference (C.P.) J.R., 6th meeting, p. 348. See 
also, Fitzmaurice, in Hague Academy Recueil des Cours, 1948 (II), pp. 259-364, at pp. 
308-309. 
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The legal correctness of the doctrine propounded in this statement, that 
the suspension of rights and obligations arising under multilateral conven- 
tions in force at the outbreak of war between the opposing belligerents is 
terminated by the conclusion of a peace treaty, was not questioned by any 
of the other delegates at the Conference. Its acceptance by all the govern- 
ments participating in the Conference, and the resulting absence from 
the Paris Peace Treaties of 1947 of any reference to the revival or re-entry 
into force as between the opposing belligerents of prewar conventions, 
may be regarded as an authoritative expression of modern state practice 
on the subject. It is, moreover, significant that there were similarly no 
provisions dealing with the matter in the Japanese Peace Treaty. It would 
seem therefore that the precedent established in Paris was followed at San 
Francisco. The legal necessity for the Japanese Declaration, which it may 
be recalled was unilateral, may consequently be doubted,® and may be con- 
sidered as merely a re-statement of the already existing legal position. 

It will be observed that the statement cited above of the U.S.S.R. Dele- 
gate to the Paris Conference acknowledges that some multilateral conven- 
tions are not even suspended as between opposing belligerents on account 
of war, and gives as an example the Red Cross Conventions. It may be 
questioned whether state practice supports the view that other social or 
humanitarian conventions fall into the same category. There is very 
little available evidence, except that apparently the Secretariat of the 
League of Nations continued during World War II to carry out the fune- 
tions entrusted to the Secretary General under the various Narcotics 
Agreements as if these agreements had not been suspended as between 
the various hostile Powers. The basis for the view which must necessarily 
have been taken by the League Secretariat may be thought to be that their 
practice corresponded with the original intentions of the parties and with 
the spirit and purpose of the agreements. On the other hand, the in- 
clusion of the Narcotics Agreements among those enumerated in the Japa- 
nese Declaration would appear to indicate that they were considered at least 
as suspended by the Japanese Government. As has already been shown, 
the legal necessity for the making of this Declaration is not convincing, and 
therefore perhaps too much weight should not be attached to the type of 
multilateral conventions and agreements referred to therein. 

In view of the relative novelty of the principle established by the 1947 
Paris Peace Treaties, it may now be helpful to turn to the views of writers 


on international law, in order to see whether they are in accord with state 
practice on this subject. 


6 It may be noted that the comment to the Harvard Research draft convention on the 
Law of Treaties (hereinafter cited and referred to as the Harvard Draft) prepared by 
the Research in International Law, Harvard Law School, this JouRNAL, Supp., Vol. 29 
(1935), p. 1200, takes the same view with regard to the provisions inserted in the Treaty 
of Versailles and other post-World War I treaties. 
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Most nineteenth-century writers adhered to the proposition that war 
ipso facto abrogated treaties as between opposing belligerents.? It must 
be remembered, however, that the conclusion of multilateral treaties was 
of rare occurrence in those times, and that therefore this theory did not 
have very marked effects in practice. It would appear to be only tenable 
at the present time with regard to conventions which are essentially of a 
political or financial nature, such that war renders their continuance a 
de facto impossibility, or actually destroys their subject-matter or vitally 
affects the status quo ante.® 

Thus the consensus of opinion among modern authorities would appear 
to be that, generally, war only suspends the operation of a multilateral 
convention as between the opposing belligerents.®° Tobin, in his Termina- 
tion of Multipartite Treaties, wherein he makes a fairly detailed examina- 
tion of the situation, inclines to the view, in his conclusion, that ‘‘multi- 
partite conventions may be said to be generally suspended so far as they 
concern direct relations between belligerents.’’'° It may be noted that he 
is further of the opinion that ‘‘treaties may be split into clauses and the 
effect of war on each clause considered separately,’’'! but the feasibility 
of this suggestion may be doubted except with regard to those conventions 
whose particular nature lends them to such treatment.’? 

Tobin limits the effect of his generalization by subjecting it to numerous 
exceptions, which appear to be based largely on the mature of particular 
conventions. This would seem to be a useful criterion in ascertaining 
the effect of war. Thus, as has been seen above, Red Cross Conventions, 
such as the Geneva Conventions of 1949, are of the type which will neces- 
sarily not be even suspended as a result of war between parties thereto, 
since they have been drawn up on the assumption that effect will be given 
to their provisions during wartime. Other humanitarian conventions may 
be similarly classified as not even suspended. Among these may be found 
certain international sanitary conventions, although in such cases where 
the convention has not been drawn up expressly to operate in time of war, 
their continued validity may depend upon how far in fact effect can be 
given to them, and how far it is in the interests of the opposing belligerents 
to do so. 

The operation of the great majority of multilateral conventions, how- 
ever, will be incompatible with the existence of a state of war or at least 


7See Davis, ‘‘The Effects of War upon International Conventions and Private 
Contracts,’’ Proceedings of the American Society of International Law, 1912, pp. 124— 
132. 

8 See Sir Cecil Hurst, ‘‘The Effect of War on Treaties,’’ British Year Book of Inter- 
national Law, Vol. II (1921-22), pp. 37-47, at p. 42. 

®It may not even be suspended as between belligerents and neutrals, but this is an- 
other question. See the Harvard Draft, loc. cit., p. 1198. 

10 Op. cit., p. 122. 11 [bid. 

12 Cf, Art. 35 (c) of the Harvard Draft. 
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greatly affected by it, and it is to such conventions that the main principle, 
that they will be suspended during the period of hostilities, will be ap- 
plicable. The publicists also generally agree that, as has been shown above 
in connection with the practice of states, there is no legal necessity for 
‘‘reviving’’ multilateral conventions which have been suspended.’* On 
this point, as on others, the doctrine is in accord with the practice that 
where a peace treaty is silent upon the matter, the state of suspension will 
itself terminate at the same time as the entry into force of the peace 
treaty.** 

A further criterion for deciding whether a particular convention is 
suspended or not on account of war is the intention of the parties. Article 
35 of the Harvard Draft, which reads as follows, emphasizes the im- 
portance of this factor: 

Errect OF WAR 

(a) A treaty which expressly provides that the obligations stipu- 
lated are to be performed in time of war between two or more of the 
parties, or which by reason of its nature and purpose was manifestly 
intended by the parties to be operative in time of war between two or 
more of them, is not terminated or suspended by the beginning of a 
war between two or more of the parties. 

(b) Unless otherwise provided in the treaty itself, a treaty which 
does not expressly provide that the obligations stipulated are to be 
performed in time of war between two or more of the parties, and 
which by reason of its nature and purpose was not manifestly in- 
tended by the parties to be operative in time of war between two or 
more of them, is suspended as between the hostile belligerents during 
the continuance of a war between two or more of the parties, and 
unless contrary provision is made at the conclusion of the war, it 
will again come into operation when the state of war is ended.’® 


Sir Cecil Hurst, in dealing with the effect of war upon bilateral treaties, 
takes the same view that the intention of the parties is ‘‘the true test,’’ ** 
and this may be thought to be applicable by analogy to those of the multi- 
lateral type. 

However, it is doubtful whether it is a sufficient criterion by itself for 
determining the effect of war upon a convention, in the same way as re- 
lying solely on its nature will not always provide the best means of deciding 
the issue. It is therefore submitted that since, as the provision cited above 
from the Harvard Draft demonstrates, the nature of the convention has 


18 See Harvard Draft, loc. cit., p. 1200. 

14 Cf. Hyde, in his International Law, Chiefly as Interpreted and Applied by the 
United States (2nd rev. ed., 1947), who, apparently writing before the publication of the 
Paris Peace Treaties, refers approvingly to the traditional procedure of inserting in 
peace treaties what multilateral conventions shall be regarded as still in force between 
the former belligerents. 

15 Harvard Draft, loc. cit., p. 1183. 16 Loc. cit., p. 40. 
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a clear effect upon the intention of the parties, which is to be found either 
by express provision or by implication, the best method of arriving at a 
satisfactory result is to take a combination of both the nature of the con- 
vention and the intention of the parties.’ In a few cases where no pre- 
sumption arises with regard to the latter, then the nature of the convention 
will be the deciding factor. Usually, however, it will be possible to dis- 
tinguish some kind of intent, even though negative in form. 

In conclusion, it is satisfactory to discover that the principle adopted by 
modern state practice on the subject under discussion, is one which had been 
previously maintained by the most learned authorities to be not only 
legally justifiable, but also eminently practicable. There is, moreover, an 
opportunity further to substantiate this principle, since, at the time of 
writing, the conclusion of the peace treaties with Austria and Germany is 
still outstanding.'® 

MIcHAEL BRANDON and ANTHONY LERICHE * 


SOVIET BLOC PEACE DEFENSE LAWS} 


The so-called laws on the defense of peace enacted at the end of 1950 
and the beginning of 1951 by the countries of the Soviet bloc * are the legal 
expression of the current ‘‘ peace campaign’’ engineered by the Cominform 
and the Communist governments. The origins of the campaign may be 
traced to the meeting of representatives of a number of Communist parties 
in Poland in September, 1947. 

The meeting of 1947 formally restored the machinery for international 
co-ordination of the work of the Communist parties by establishing the 


17 This would seem to have been the method followed by the League Secretariat in 
connection with the Narcotics Agreements during World War II, referred to above. 
While, however, on the one hand, the very existence of the Secretariat may have been 
a factor in this instance, nevertheless it may be observed that Germany notified the 
Secretariat of its intention to suspend the application of these agreements during the war. 

18 It would appear from the summary given in the New York Times of May 27, 1952 
(this being the only available source to date), of the terms of the Contractual Arrange- 
ment signed at Bonn on May 26, 1952, between France, the United Kingdom and the 
United States on the one hand, and the German Federal Republic, on the other, that 
these do not contain any clause relating to the questions raised in the present note. 

* Legal Department, United Nations Secretariat. The views expressed in this note 
are the personal views of the authors. 

t The present note has been prepared as part of the research of the Mid-European 
Law Project, which is co-sponsored by the Library of Congress and the National Com- 
mittee for a Free Europe, Inc. The Project is under the administration of Dr. Luther 
H. Evans, Librarian of Congress, and Dr. W. Lawrence Keitt, Law Librarian of the 
Library of Congress, and is under the supervision and editorship of Dr. Vladimir 
Gsovski, Chief of the Foreign Law Section. 

1The Soviet and Czechoslovak laws were reprinted in this JourNAL, Supp., Vol. 46 
(1952), pp. 34-35. The East German, Albanian, Bulgarian, Hungarian, Polish, Ru- 
manian, and Outer Mongolian laws are printed below, Supp., 99-105. 
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Bureau for Co-ordination and Exchange of Information, known as the 
Cominform. At that meeting, which followed closely upon the enunciation 
of the Truman doctrine and it corollary, the Marshall Plan, an important 
analysis of the international situation was presented by Andrei Zhdanov, 
the representative of the Soviet Politburo. After examining what he 
termed the ‘‘ American efforts at world domination,’’ Zhdanov said: 


The Communists must be the leading force in the effort to enlist 
all anti-Fascist peace-loving elements in the struggle against the new 
American expansionist plans for the enslavement of Europe. 

The peoples of the world do not want war. The forces wanting 
peace are so important and powerful that if they remain stable and 
firm in the work for the defense of the peace, the plans of the aggres- 
sors shall suffer a complete fiasco.? 

Subsequently, on the ‘‘initiative of Polish, French, and Soviet intel- 
lectuals,’’* a ‘‘world congress of intellectuals’? was held at Wroclaw, 
Poland, August 25-28, 1948. The congress launched an international cam- 
paign ‘‘in defense of the peace,’’ urged the creation of national organiza- 
tions for the purpose, and set up an International Liaison Committee for 
purposes of co-ordination. This congress was followed by another at 
Prague (April 20-24, 1949) which elected a ‘‘ Permanent Committee of the 
World Congress of the Partisans of the Peace.”’ 

Toward the end of 1949 specific measures were taken to implement the 
generalities advocated by the congresses. In December, 1949, the Execu- 
tive Council of the Permanent Committee appealed to all nations and 
parliaments to support a petition for the outlawry of atomic weapons, 
to reduce armaments, and to promote the conclusion of a peace pact 
among the Big Five. This development is undoubtedly linked with the 
secret conference of the Cominform held in Hungary in November, 1949. 

On March 16-19, 1950, the Permanent Committee held a session at 
Stockholm, Sweden, at which it adopted the notorious Stockholm appeal 
for the outlawry of the atomic weapon and called upon ‘‘all men of good 
will’? to sign it. At the same time, delegations from the Committee 
visited various parliaments to submit proposals for the enactment of laws 
‘‘for the defense of peace,’’ which would actually prohibit war propa- 
ganda aud make it punishable as a criminal offense. The demand for 
passage of national legislation prohibiting war propaganda was reiterated 
by the Second World Peace Congress (Warsaw, November 16-22, 1950), 
which has been compared by Soviet writers to the United Nations.‘ 


2 Informatsionnoe soveshtanie predstavitelei nekotoryh kompartii (Moskva: Ogiz, 
1948), p. 47. 

3A. L. Orlov, Borba narodov mira za mir (Moskva: Gospolitizdat, 1951), p. 67. 

4Ibid., p. 244. Orlov states that unlike the United Nations, the Council included 
many colonial peoples and represented the peoples of the world, not the governments; 
that it was a truly universal forum. 
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In response to the Warsaw appeal, the Soviet Union and the satellites, 
including East Germany but excepting China, promptly enacted ‘‘laws for 
the defense of peace.’’ The laws are brief (2 to 6 sections), except for 
the East German enactment, which is rather detailed and consists of 12 
sections. The majority (with the exception of the Bulgarian and Rumanian 
Acts) contain preambles which stress the scourge of war, praise the con- 
struction of socialism, and insist upon the necessity of preserving interna- 
tional peace. The preambles of the Hungarian, Polish, Outer Mongolian, 
Soviet, and Czechoslovak laws directly refer to the appeals of the World 
Peace Congress and indicate that the enactments are passed in response to 
those appeals. 

Among the nine laws the East German law is conspicuously the most 
detailed ; its scope far exceeds that of the other laws. Its preamble, in con- 
trast to those of the other acts, identifies the danger to peace with the 
international policies of certain countries, and charges the governments 
of the United States, Great Britain, and France with imperialistic designs 
threatening German national interests and the peace and security of 
Europe. 

The definitions of crimes against peace or against peaceful relations be- 
tween nations, also defined in some laws as crimes against fatherland and 
humanity, vary in comprehension. The Bulgarian law distinguishes be- 
tween instigation to war and war propaganda; the Rumanian, Polish, and 
Albanian laws include in one broad definition all punishable acts imperiling 


international peace; and the Czechoslovak, Hungarian, Soviet, and Outer 
Mongolian laws concentrate exclusively upon war propaganda. The Bul- 

garian law considers instigation to war any action which directly or in- 
, directly endeavors to provoke armed aggression, while war propaganda 
includes advocating war, use of mass-destruction weapons, racial discrimi- 
1 nation with a view to future wars, or the extermination of peoples, or com- 

mitting any other act aimed at military or economic preparation for future 

aggression. Of the three laws which consider instigation to war and war 

propaganda as a single crime, the simplest definition of the crime is the 

Rumanian, which cites as punishable offenses war propaganda and any 

activity designed to endanger the peace. The Albanian law enumerates 
' various acts which constitute the crime of instigation to war and war 


propaganda. The Polish law introduces a new element by making all acts 
punishable which combat or besmear the peace movement. 

The East German law lists seven separate crimes as crimes against the 
" peace: propaganda of racial discrimination, advocacy of aggressive actions 
or actions designed to subjugate a people, recruitment of Germans for 
foreign armies, revival of German militarism; incitement and propaganda 
against certain international agreements, propaganda advocating use of 
mass-extermination weapons, defaming and slandering the peace move- 
ment, and incitement against participants in the peace movement. 
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The East German law reflects the unique position of Germany, split into 
two political units representing differing ideals of government and differ- 
ing platforms for the re-establishment of a unified and sovereign German 
state. The purpose of the law is to prevent West Germany from becoming 
aligned with the Western Powers. Section 3, paragraph (2), of the law 
aims to maintain the validity and the binding force of international agree- 
ments reached during the war, presumably including those of Potsdam and 
Yalta, which made it possible for the Soviet Union to influence or obstruct 
decisions bearing upon the future of Germany. The law extends the 
jurisdiction of the East German courts from the citizens of East Germany 
to all German nationals, although the acts prohibited by the law may have 
been committed outside the territory of the East German Republic. This 
might mean that members of the Bonn Administration could be prosecuted 
for acts which East German prosecuting authorities would find contrary 
to the provisions of the law. 

The penalties for violations of the peace defense laws vary. The 
Bulgarian law provides life imprisonment for instigation to war and 15 
years’ imprisonment for war propaganda. The German law provides for 
imprisonment, imprisonment at hard labor, life imprisonment, and death 
penalty. All other laws are limited to one basic penalty—imprisonment 
(Czechoslovak, Outer Mongolian, Polish, and Hungarian laws), or im- 
prisonment at hard labor (Albanian and Rumanian laws), except the 
Soviet law, which provides that persons guilty of war propaganda shall be 
prosecuted as ‘‘major criminals,’’ a term which is connected with 
no specific penalty in Soviet law. The Czechoslovak and East Ger- 
man laws make the degree of punishment contingent upon the circum- 
stances in which the crime is committed. The Czechoslovak law provides 
a penalty of imprisonment from one to 10 years, or from 10 to 25 years in 
aggravating circumstances. The East German law provides imprison- 
ment at hard labor in grave cases. In particularly grave cases the penalty 
is imprisonment for from not less than five years to life, and in cases 
where the offender has acted upon instructions from a foreign state, its 
offices or agencies, the death penalty may be imposed. As a rule addi- 
tional punishments, such as deprivation of public and civil rights and 
partial or total confiscation of property are mandatory, some of the laws 
giving the court discretionary powers in this respect. The East German 
law provides that an unlimited fine may be imposed, together with a 
penalty. 

There have been several evaluations of the significance of the peace 
movement and the resultant Peace Defense Laws by Soviet authorities on 
international law and relations. The most important is an article by 
V. F. Generaloy in the October, 1951, issue of the official legal periodical, 
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Sovetskoe Gosudarstvo i Pravo.’ After elaborating upon the thesis that 
the United Nations has been subverted by the United States and turned 
into an instrument of aggression, Generalov links the Peace Movement to a 
resolution of the General Assembly of the United Nations adopted on 
November 3, 1947, calling for ‘‘measures against propaganda and the in- 
citers of a new war’’;* the United Nations having failed to implement this 
resolution, the peoples of the world have launched a corrective movement to 
translate the provisions of the resolution and the Charter into positive 
action furthering the peace. 

Pursuing this argument, Generalov says that since the Peace Movement 
is consistent with current international law and attempts to implement it, 
the opposition of the Western Powers and administrative measures taken 
against it and its participants are violations of international law. Repres- 
sion of what he calls ‘‘ propaganda for peace 
mentioned resolution and the Charter of the United Nations and therefore 


is a violation of the above- 


of existing international law: 


The forms and methods of the popular movement for peace conform 
to the generally accepted rules of international law. Therefore, the 
popular movement for peace and its individual participants must be 
placed under the protection of international law and safeguarded from 
the arbitrariness of domestic legislation and repressive measures of the 
imperialist governments. 

The measures of the governments of the countries of the American 
imperialist bloc directed to the prohibition and restriction of the 
popular movement for peace, security, and democracy, and to the 
persecution of individual participants in this movement, must be re- 
garded as violations of existing rules of international law... .7 


Writing on the Soviet Peace Defense Law,® the leading Soviet jurist and 
Academy member, A. N. Trainin, points frankly to the political significance 
of the enactment: 


This law has immense political significance ; it is a new and eloquent 
testimony of the pacific policy of the Soviet Union and of the organic 
bond between this policy and the great movement of all peoples for 
peace. 


As for the place of the peace congresses in international law and relations, 
it is consistently maintained by Soviet authors that: 


5V. F. Generalov, ‘‘Vsenarodnoe dvizhenie za mir i mezhdunarodnoe pravo’’ [The 
world peace movement and international law], Sovetskoe Gosudarstvo i Pravo, No. 10, 
1951, pp. 10-23. 

6 United Nations General Assembly, Official Records, 2nd Sess., 1947, p. 745. 

7 Generalov, loc. cit., p. 23. 

8 A. N. Trainin, ‘‘Zakon o zashtite mira’’ [Law on the defense of peace], Sovetskoe 
Gosudarstvo i Pravo, No. 4, 1951, p. 17. 
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The World Peace Council, in contradistinction to the United Nations, 
is an organization representing the nations of the world themselves, 
and not their governments. Here lies the particular strength and the 
indisputable moral authority of the World Peace Council.® 


The collection of signatures for the outlawry of the atomic weapon, 
claimed by Communist sources at $500,000,000 for the entire world, is said to 
constitute an ‘‘international referendum’’ on the issue of the atomic 
weapon and, as such, a source of international law.*® 

The provisions of the laws and the Soviet comments indicate clearly 
that the real purpose behind them is merely to put the Soviet bloc on 
record as the ‘‘camp of peace,’’ which has gone even to the length of en- 
acting domestic legislation against warmongering. In reality, of course, 
the laws have no practical meaning whatever, except perhaps for the East 
German act, which aims to prevent the unification of Germany on Western 
terms. No one behind the ‘‘Iron Curtain’’ has independent access to the 
media of propaganda or the freedom to state independent opinions about 
peace or war. It is quite significant, in evidencing the propaganda pur- 
pose of the laws, that no cases have so far been reported prosecuted under 
them. 

K. GrzyBowskI and M. PUNDEFF 


SOVIET COMMENTS ON INTERNATIONAL LAW 


The tight intellectual censorship enforced very strictly since the last war 
has produced its results. The Soviet professional reviews, including the 
Sovetskoe Gosudarstvo i Pravo, are filled with political propaganda of a 
rather cheap nature; the same worn-out ideas are repeated da capo al fine in 
the same repetitious and hackneyed form, as though the Soviet authors 
fear to be original even in the form of expression. As a result, the three 
issues of Sovetskoe Gosudarstvo i Pravo, Nos. 11 and 12, 1951, and No. 1, 
1952, do not contain much material interesting to an international lawyer, 
although the Board of Editors had announced last year that they would 
devote more space to international issues. However, they must have meant 
that they would print numerous vituperations against the West without 
paying much attention to the truly legal issues. Insofar as political 
propaganda is concerned, one would have a rich choice except for the 
repetitious character of the anti-Western diatribes. The titles of the main 
articles devoted to international problems in the above-mentioned issues 
are rather suggestive of the level to which the Soviet professional reviews 


9E.g., 8S. V. Molodtsov, ‘‘Za predotvrashtenie voiny, za pakt mira’’ [For the pre- 
vention of war, for a pact of peace], ibid., No. 7, 1951, p. 23, quoted in this JouRNAL, 
Vol. 46 (1952), p. 333. Obviously Molodstov is not concerned with election as a source 
of authority. 

10 Academy of Science of the U.S.S.R., Department of Law, International Law 
(Moscow, 1951, in Russian), p. 591. Also, Orlov, op. cit., p. 74. 
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have sunk: ‘‘ American-English imperialists as protectors of war criminals”’ 
(No. 11), ‘‘ American justice and the Hitlerite criminals’’ (ibid.), ‘‘A new 
crushing blow against the Anglo-American aggressive bloce’’ (No. 1), ‘*The 
international illegality of the North Atlantic Pact’’ (ibid.), ‘‘The Council 
of Europe—the weapon of the Anglo-American imperialists’’ (ibid.). The 
substance of such articles remains the same—the opposition between the 
two bloes, the one devoted to the cause of peace and headed by the Soviet 
Union, and the other aggressive and preparing the Third World War; of 
course, the latter which is composed of the members of the North Atlantic 
Treaty Organization and of the signatories of the Rio Pact, is directed by 
Wall Street. 

Unfortunately, the same vituperative pattern is being imposed on the 
satellite lawyers. The latter have been cut off from the traditional con- 
tacts with Western juristic thought and have been compelled to look for 
inspiration to their Soviet colleagues, who may offer them only schooling in 
abusive language. Sovetskoe Gosudarstvo i Pravo, No. 12 (December, 
1951), contains a rather revealing article in this respect. Its author, 
Mr. G. Zhukov, writes about the Yearbook of International Law, Polish 
Institute of International Affairs, 1950 (pp. 76-84). The Yearbook con- 
tains the records of the third session of the Polish Institute held in June, 
1950, and attended by Polish international lawyers. The preface of the 
Yearbook states: 


Law, and in particular internation >| law, lags behind the social develop- 
ment of the people’s democracy in Poland; this state of things is due 
to the cosmopolitan influence of American imperialist ideology on the 
Polish science of international law. In these circumstances the session 
of the Institute had before it the fundamental task of beginning a 
struggle for the emancipation of the Polish science of international law 
from the alien influence of the harmful cosmopolitan ideology of Amer- 
ican imperialism, and of channeling that science towards such develop- 
ment as would correspond to the interests of the Polish people and 
would make it serve the cause of socialism and of the struggle for a 
true peace. The topics of all reports were selected from that par- 
ticular point of view. (p. 76.) 


The Director of the Institute, Dr. M. Muszkat, who must have represented 
the Party, complained that Polish international lawyers had not yet risen 
up to the expected level: 


Many Polish international lawyers still remain in false idealistic posi- 
tions and solve the problems of law in a formalistic and dogmatic 
manner, while they do not attempt to discover the class substance of 
the principles and notions which they analyze. (p. 77.) 


In other words, Polish international lawyers cannot easily forget their 
previous training and cannot switch quickly enough, even under the pres- 
sure of a police state, from law studies to writing political propaganda 
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articles. They must have found some difficulty in forgetting that they had 
been a part of the Western legal profession, because Dr. M. Muszkat said: 


The influence of bourgeois science on the Polish science of international 
law was expressed in servility towards the pretended bourgeois sci- 
entific ‘‘authorities,’’ in following the arguments of those ‘‘author- 
ities,’’ in using their concepts and in glorifying the reactionary in- 
stitutions of law which were praised by the same ‘‘authorities.’’ In 
consequence some Polish international lawyers . . . joined some time 
ago in defending the reactionary and cosmopolitan concept of the 
primacy of international law over national law. (p. 77.) 


Dr. M. Muszkat advised his colleagues or wards to study carefully the 
Marxist-Leninist theory, without which no further development of Polish 
international law would be conceivable at all. He added a second word of 
advice, namely, to read constantly Soviet literature, because : 


To follow Soviet professional literature means to learn at the source 
of the most progressive science; this is the second duty after that of 
learning the works of the classics of Marxism, Marx and Engels, Lenin 
and Stalin; without the discharge of those duties we cannot prevent 
mistakes nor can we move forward. (p. 78.) 


A Polish lawyer should be a Marxist-Leninist, should follow in his writ- 
ings the lead given by his Soviet colleagues, should forget in the process that 
he ever was a professional lawyer, and then should castigate himself for all 
his past ideological mistakes due to the nefarious Western influence. The 
new positions cannot be taken without passing through the preliminary 
stage of the humiliating confession of sins: ‘‘The change of attitudes with- 
out a public confession of one’s past errors and an explanation of their 
causes,’ said the Director of the Institute, would not be considered as suf- 
ficient (p. 78). One might expect quite a few confessions of that type, 
because another Communist member of the Institute, Dr. L. Helberg, ac- 
cused his colleagues of indulging, even in their postwar writings, in the 
idealistic approach, of ignoring, minimizing or distorting the Soviet con- 
tribution to the development of international law, of agreeing with various 
bourgeois opinions, of going so far as to criticize the principle of unanimity 
of the Great Powers within the United Nations, and to support the codifica- 
tion of international law or the development of international courts. All 
such mortal sins were so many symptoms of servility towards the West. 
One Polish lawyer dared even to write that ‘‘the Soviet conception of in- 
ternational law only completed the bourgeois doctrine’’ (pp. 81-83). Mr. 
G. Zhukov could not restrain his legitimate indignation : ‘‘One must express 
one’s astonishment at seeing the reporter, a well-known Polish international 
lawyer, being unable to discover the basic difference between the truly 
scientific Soviet concept of international law and the pseudo-scientific 
bourgeois doctrines’’ (p. 81). One may be less surprised by the discovery 
made by one member of the Institute: ‘‘The majority of research writings 
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have been devoted to historical subjects detached from present reality and 
treated in a formalistic-dogmatic manner’’ (p. 82). Perhaps Polish lawyers 
find it more honest and safer to proceed with historical research rather than 
to become involved in contemporary subjects. It is interesting to note that 
Professor Ehrlich, the only Polish lawyer of international repute who was 
present at the session of the Institute, submitted a report on the historical 
development of Polish international law between the fifteenth and nine- 
teenth centuries; there he was on relatively safe ground. 

The Institute adopted a resolution in which the participants took the 
pledge to base their future research on the Marxist-Leninist theory, to 
demonstrate the immense contribution of the Soviet Union to the develop- 
ment of international law, to follow closely the Soviet juristic literature, 
and to fight against the cosmopolitan bourgeois ideology. Mr. G. Zhukov 
was entitled to comment that that session of the Institute had marked the 
turning-point for Polish international law (p. 76). 

Mr. 8. Borisov, who seems to specialize in the jurisprudence of the Inter- 
national Court of Justice, publishes in the January, 1952 issue of Sovetskoe 
Gosudarstvo i Pravo (No. 1) an attack on that Court under the title: ‘‘The 
International Court of Justice encroaches on the sovereign rights of Iran”’ 
(pp. 69-73). Throughout the article he identifies himself with the argu- 
ments of the Iranian Government, because: 


the reason for these contemporary events . . . which mark the end of 
the indivisible rule of Britain in Iran is the national emancipation 


movement in the countries of the Near and Middle East which cannot 
be stifled even by the joint efforts of the American-English imperialists 
(Harriman’s mission). (p. 70.) 


Mr. Borisov considers that the Iranian arguments have been well founded, 
because : 


1. That Government’s act of nationalization constitutes without any 
doubt an act which belongs by its nature to the internal jurisdiction 
of each State. There lies the central problem of the dispute, although 
the majority of members of the International Court could not and 
did not want to understand it. They were filled with fear of national- 
ization by a nation of an alien enslaving concession. The Court should 
have recognized its lack of jurisdiction, taking into consideration the 
nature of the dispute which was not only legal, but mainly political. 

2. The Iranian Government was right in maintaining that its declara- 
tion of October 2nd, 1930 (relating to the acceptance of the compulsory 
jurisdiction of the Court) did not bind it to accept the jurisdiction of 
the Court in that particular case. The declaration referred to inter- 
national agreements and conventions but not to concessions. 

3. The Court was not competent to order the provisional measures, 
because, as two judges observed, it should not have taken a decision 
concerning those measures before deciding the question of its com- 
petence as to the substance of the dispute. ... Only after having 
convinced itself of its competence (but not after having taken it for 
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granted a priori, as the Court did in that case) the Court may order 
provisional measures. (pp. 72-73.) 


The concluding remarks oppose the democratic people of the world to the 
Court: 
Thus, the International Court has adopted for the time being only a 
decision relating to provisional measures; the latter was received with 
dissatisfaction in Teheran and in all the democratic circles of the world. 
One cannot expect any other reaction on the part of all democratic 
people, because the majority of the Court have upheld the intrigues of 


Anglo-American reaction and have attempted to hinder the national 
emancipation struggle of the Iranian nation. (p. 73.) 


As to the future judgment on the substance of the dispute the Soviet attitude 
is taken in advance: 
Whatever might be that decision of the Court, there is no doubt that 


the Iranian nation will eventually win the battle for national eman- 
cipation and for peaceful and equal relations among nations. (p. 73.) 


Mr. Borisov has the right to agree or to disagree with the British thesis 
or with the Court’s decision, but he could be reminded of the fact that the 
Iranian nation in 1946 had to pay a price for the evacuation of Soviet 
troops in the form of an oil concession; of course, being a ‘‘democratic and 
progressive’? man, he would answer that the concession granted to a foreign 
corporation controlled by a foreign government subverted Iranian sov- 
ereignty, while a concession granted directly to the Soviet Government 
favored the national emancipation of the same Iranian nation. 

In the same January issue there is a report concerning the dissertations 
for the rank of candidate in juristic science. The dissertations were 
presented to the Chairs of International Law and of the Theory of State 
and Law of the Academy of Social Sciences of the Central Committee of 
the Party. One candidate, Mr. G. P. Badelin, wrote on the subject of ‘‘The 
struggle of the Soviet Union for the sovereignty of people’s democracies’’ 
(pp. 79-80). With an utter lack of a sense of humor the author says: 
‘*National sovereignty is truly such only if a nation does not admit of any 
foreign interference in her internal or international affairs’’ (p.79). Using 
this criterion he comes to the foregone conclusion that only the satellite 
countries of Eastern Europe are fully sovereign. This does not prevent 
him from acknowledging that: 


The rout of the Fascist hordes by the Soviet armed forces was the 
decisive pre-condition of the establishment and development of the 
people’s democracy in Poland, Rumania, Czechoslovakia, Bulgaria, 
Hungary and Albania. (p. 79.) 
Therefore it seems that there was the initial Soviet intervention that was the 
pre-condition of the Communist victory in Eastern Europe. But was it an 
intervention ? 
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To this question one finds an answer in the thesis presented by Mr. M. K. 
Korostarenko : ‘‘ The principle of non-intervention—the immovable principle 
of the foreign policy of the Soviet Union’’ (pp. 80-82). The candidate 
warned that generalizations concerning the principle of non-intervention 
would be mistaken and said: 


The principle of non-intervention is not a definite and forever estab- 
lished principle; it might have a progressive just as well as a reac- 
tionary meaning. (p. 81.) 


It would acquire a reactionary meaning if applied as a criterion to the 
Soviet actual policy, because : 


The author proves on the basis of factual material that not every oc- 
cupation constitutes intervention; during the Second World War the 
Soviet Union kept its occupation troops in the territories of various 
States, and the Soviet occupation troops continue to remain in Ger- 
many ; however, this does not constitute a violation of the sovereignty of 
those countries because the presence of Soviet troops, particularly in 
German territory, assists the German nation in the defense of her 
sovereignty against the intervention of the Western Powers and in the 
first place against the U. S. A. imperialists; this is why the presence 
there of Soviet troops is a progressive phenomenon. (p. 81.) 


One may understand better in the light of this observation the true mean- 
ing of Soviet criticism of the objectivity in which some Soviet lawyers have 
indulged. Objectively, foreign occupation would always represent a limita- 
tion upon national sovereignty ; from the Party point of view, which should 
be substituted for bourgeois objectivity, the whole question depends on 
the nationality of the troops—if they are Soviet troops, their presence does 
not interfere with the sovereignty of the nation concerned; if they are 
Western, especially American or British troops, then there is the flagrant 
case of intervention incompatible with the equal sovereignty of nations. 
All this is very nice, but has little to do with international law. 

The same Mr. Korostarenko establishes another claim to Russian intel- 
lectual priority. He ‘‘proves’’ that the principle of non-intervention was 
not proclaimed for the first time by the French Revolution; neither was it 
established by the Monroe Doctrine, but was introduced in international 
relations by Russia in her peace treaties concluded in 1721 with Sweden and 
in 1774 with Turkey. Without going much further back than 1648, Mr. 
Korostarenko could find the principle of non-intervention in the internal 
affairs of another state expressed in the Westphalia treaties to which Russia 
was not a party. 

What was the Monroe Doctrine? 


Businessmen from Wall Street used that doctrine in their struggle for 
the conquest and enslavement of the Latin-American countries and in 
general as a weapon of their whole impudent expansionist policy. (p. 
80.) 
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The author repudiates the former point of view of Soviet lawyers that the 
Monroe Doctrine was 


the result of Russian aggressive policy in the Western Hemisphere; it 
was formulated in consequence of the aggressive policy of the United 
States itself. ... One cannot agree either with such authors who 
consider that the Monroe Doctrine is a norm of international law (D. 
Levine and others); it was a unilateral declaration of the President 
of the U. S. A. and has never become a norm of international law. 


(p. 81.) 


Does it mean that the Soviet Union feels free to intervene in the affairs of 
the Western Hemisphere ? 

The author thinks that the Monroe Doctrine was historically ‘‘a division 
of the spheres of influence between the U. S. A. and the Holy Alliance”’ 
(p. 81), allocating to the former the Western Hemisphere. He thinks that 
the postwar policy of the United States aims at something much more 
ambitious than just the enslavement of the Western Hemisphere—the goal 
is the World State which would be an American Empire. He mentions 
some of the means used to attain that ambitious objective: the ideological 
expansion of the United States under the cover of human rights (he must 
have never read about the misgivings existing in this country concerning 
the Covenant of Human Rights), economic aggression in the form of the 
Marshall Plan, the devaluation of European currencies in 1949, the Baruch 
Plan for the international control of atomic energy, the North Atlantic 


Treaty (p. 81). 

The new approach to the Monroe Doctrine leads the candidate in juristic 
science so far that he quotes as examples of its imperialist meaning certain 
events which took place not in the Western Hemisphere but in the Far East. 
He refers to the American-Chinese Treaty of Commerce of 1844 and to 


the American-Japanese ‘‘intervention’’ in Korea in 1873 as proofs of the 
reactionary nature of the Monroe Doctrine. 

Professor Durdenevskii who acted as one of the opponents of the thesis 
praised the latter and added himself some ‘‘precious’’ information. <Ac- 
cording to him the United States had its own Tanaka memorandum. In 
1812 an official of the State Department, Mr. Sheller (it might be a refer- 
ence to Mr. William Shaler who acted as one of the American Agents in the 
negotiations with the Bey of Algeria), presented to President Monroe (he 
was then the Secretary of State, although Professor Durdenevskii promotes 
him to the post of President by a four-year anticipation) a plan of American 
policy. Sheller told the President that Napoleon would be defeated and 
that Britain and the United States would divide the world into their zones 
of influence (What foresight in 1812!). He advocated the conquest of the 
Western Hemisphere, beginning with the annexation of Texas, California 
and Cuba. The learned professor inappropriately forgets Florida and con- 
stantly uses a spelling which should be transliterated as Sheller. He adds: 
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‘‘Sheller’s plan was that of the American great policy; it was subsequently 
realized by the imperialists of the U. S. A.’’ (pp. 81-82.) Next time 
Professor Durdenevskii should act as a true Stakhanovite and learn some 
American history to make his stories seem more plausible. 


W. W. 
ANNUAL MEETING OF THE SOCIETY 


The Forty-Sixth Annual Meeting of the American Society of Inter- 
national Law was held from April 24 to April 26, 1952, at the Hotel Wash- 
ington in Washington, D. C. The general theme of the meeting was 
‘‘International Law as a Force in the World.’’ The meeting was opened 
on Thursday evening, April 24, at 8 o’clock by President Manley O. 
Hudson, who, in his presidential address, spoke on some current interna- 
tional problems, including the exercise of the treaty-making power of the 
United States and the proposed Constitutional amendment concerning it. 
Judge Hudson’s address was followed by one by Dr. Ivan Kerno, Assistant 
Secretary General in Charge of Legal Affairs, United Nations, on the 
‘‘Muture Prospects of International Law and Organization.’’ The final 
and principal address of the evening was delivered by the Honorable Dean 
Acheson, Secretary of State, who spoke on ‘‘The Development of the Inter- 
national Community’’ and the part of law in this development. 

The second session was held on Friday morning, April 25, at ten o’clock. 
Under the chairmanship of Mr. George A. Finch, Vice President of the 
Society, the session considered ‘‘Current Treaty Problems.’’ Mr. William 


Cox, Assistant Director of the Division of Immunity and Treaties of the 
United Nations Secretariat, discussed the question of ‘‘Reservations to 


Multipartite Conventions,’’ with particular reference to the situation 
raised by reservations to the Genocide Convention and the Advisory 
Opinion of the International Court of Justice on the subject. Mr. John 
Allison, Assistant Secretary of State for Far Eastern Affairs, delivered a 
paper on ‘‘The Japanese Peace Treaty and Related Security Pacts.’’ He 
was followed by Professor Quincy Wright of the University of Chicago, 
who discussed ‘‘Congress and the Treaty-making Power,’’ referring also 
at some length to the proposed Constitutional amendment regarding the 
treaty-making power. 

Following the delivery of the formal papers on Friday morning, there 
was a discussion led by Miss Ruth E. Bacon of the Department of State, 
Wm. G. Downey, Jr., of the Judge Advocate General’s Corps of the United 
States Army, Dr. Stephen C. Y. Pan of Seton Hall University, Professor 
R. W. Van Wagenen of Princeton University, and Mr. Edgar Turlington 
of Washington, D. C. 

At 12:30 p. m. on Friday, April 25, the members of the Society were 
received by the President of the United States at the White House. 

The third session on Friday afternoon, April 25, was devoted to discus- 
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sion of ‘‘Emerging Concepts of International Law.’’ Dr. Charles G. Fen- 
wick, of the Pan American Union, and an Honorary Vice President of the 
Society, presided. Professor Willard B. Cowles, of the School of Law of the 
University of Nebraska, delivered a paper on ‘‘The Impact of International 
Law on the Individual,’’ reviewing the classic as well as modern writers on 
international law with reference to the status of the individual as a subject 
of international law. Professor Cowles was followed by Dr. Hans Aufricht, 
of the Legal Department of the International Monetary Fund, who spoke 
on the ‘‘Expansion of the Concept of Sovereign Immunity with Special 
Reference to International Organizations.’’ Dr. Aufricht discussed the 
immunities and privileges of public international organizations as pro- 
vided in the international agreements and conventions establishing the 
organizations and their legal capacities and privileges. Dean Philip 
Thayer, of the School of Advanced International Studies of Johns Hopkins 
University, discussed ‘‘Concepts of International Law among New States.”’ 
Professor Sohn of Harvard University Law School spoke on ‘‘The Impact 
of the United Nations on International Law.’’ 

The discussion of the Friday afternoon papers was led by Mr. Leonard 
Meeker of the Department of State, Professor Leo Gross of the Fletcher 
School of Law and Diplomacy, Professor Oliver J. Lissitzyn of Columbia 
University Law School, and Mr. Arthur Sweetser of the United Nations 
Information Office, Washington, D. C. 

The subject of the fourth session on Friday evening, April 25, was 
‘‘Building a European Federation.’’ The Honorable Philip C. Jessup, a 
Vice President of the Society, was chairman of the meeting. Mr. Paul H. 
Gore-Booth, Counselor of the British Embassy, addressed the meeting on 
‘‘NATO and European Federation.’’ Mr. Gore-Booth pointed out the 
influences which have operated to promote possible federation of the 
western European countries as well as some influences working against 
such unity, concluding his remarks with a statement of what form of 
unity would be best and the steps to be taken toward it. Dr. Hans 
Morgenthau of the University of Chicago spoke on ‘‘The Schuman Plan 
European Federation,’’ noting the underlying political, social and economic 
forces upon which the Schuman Plan depends for its successful existence. 
He stated that in his opinion the success of the Plan depends upon four 
fundamental factors relating to the international interests of the nations 


involved and the distribution of power among them, namely, the distribu- 
tion of power among the different agencies of the Coal and Steel Com- 
munity; the distribution of power between the agencies of that Community 
and the member governments; the degree of unity between the member 
nations in the economic, military and political fields; and the distribution 
of power between the members of the Coal and Steel Community and the 
other chief coal and steel-producing nations. Professor Morgenthau con- 
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cluded that a satisfactory balance of power in Europe cannot be main- 
tained without the intervention of the United States. 

Mr. Frank C. Nash, Assistant to the Secretary of Defense for Interna- 
tional Security Affairs, spoke on ‘‘The European Defense Force and State 
Sovereignty,’’ discussing the organization of the European Defense Com- 
munity being a set up by agreement among France, Italy, Western Ger- 
many and the Benelux countries. He was followed by the Honorable 
John Vorys, Member of Congress from Ohio, who spoke on ‘‘The United 
States and European Federation,’’ discussing the Foreign Assistance Acts 
passed since 1948 in which the policy of the United States on European 
unity was expressed in various terms. Representative Vorys referred to 
the discussions at the meeting in Strasbourg of the Consultative Assembly 
of the Council of Europe, and concluded by stating that the United States 
wanted to see as much of Europe as possible united in as strong a federa- 
tion as possible. 

The discussion on Friday evening was led by Mr. David H. Popper of 
the Department of State, Mr. George Millikan of Brookings Institution, 
Professor Ruth C. Lawson of Mount Holyoke College, Professor Franz B. 
Schick of the University of Utah and Professor Edward H. Buehrig of 
the University of Indiana. 

On Saturday morning, April 26, there was a general discussion of the 
papers delivered at the previous sessions, followed by the business meeting 
of the Society. Professor Edwin D. Dickinson of the University of Penn- 
sylvania was elected President of the Society to succeed Judge Manley 
O. Hudson. Ambassador Philip C. Jessup, Mr. George A. Finch! and 
Professor Quincy Wright were elected Vice Presidents of the Society. 
Secretary of State Dean Acheson was re-elected Honorary President of the 
Society and the existing Honorary Vice Presidents were re-elected. Judge 
Manley O. Hudson and Honorable Fred K. Neilsen were elected Honorary 
Vice Presidents to fill existing vacancies. 

The following members were elected to the Executive Council for the 
term expiring in 1955: Professor Clarence A. Berdahl, Honorable William 
S. Culbertson, Professor Clyde Eagleton, Mr. Richard W. Flournoy, Pro- 
fessor Charles E. Martin, Senator H. Alexander Smith, Mr. Edgar Turling- 
ton, and Mr. Louis B. Wehle. The Society also elected the following 
members of the Nominating Committee for the coming year: Myres S8. 
McDougal, Chairman; Willard B. Cowles, Alwyn V. Freeman, Ernest A. 
Gross, and Hans J. Morgenthau. 

At its business session the Society also approved the recommendation of 
the Committee on Annual Awards and voted to confer on Professor Hans 
Kelsen of the University of California the Society’s Certificate of Merit 
for his work entitled ‘‘The Law of the United Nations.’’ It also elected to 
Honorary Membership in the Society Professor J. L. Brierly of Oxford 
University. 


1 Election subsequently declined. 
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The Forty-Sixth Annual Meeting concluded with a banquet in the Hall 
of Nations of the Washington Hotel on Saturday evening, April 26, at 
seven o’clock. Judge Manley O. Hudson introduced the new President of 
the Society, who presided at the dinner. The Ambassador of Australia, 
The Right Honorable P. C. Spender, delivered the principal address on the 
subject of ‘‘Law, Morality and the Communist Challenge.’’ Mr. Justice 
Robert H. Jackson, of the Supreme Court of the United States, addressed 
the meeting on the subject of ‘‘The United Nations Organization and War 
Crimes.’’ The concluding address was delivered by Senator John J. Spark- 
man of Alabama on the subject, ‘‘Congress and the Conduct of Foreign 
Policy.’’ The dinner concluded one of the most successful meetings the 
Society has ever held. There was a large attendance of distinguished mem- 
bers and guests at all the meetings. 

ELEANOR H. FINCH 
Executwe Secretary 
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JUDICIAL DECISIONS 


By WiuuiAm W. BisuHop, JR. 
Of the Board of Editors 


[With the assistance of Mrs. Rotraud Perry, made possible by the W. W. Cook Legal 
Research Endowment of the University of Michigan Law School. ] 


Enemy property—residence in enemy territory 
GUESSEFELDT v. McGratH. 728. Ct. 388; 342 U.S. 308. 
U.S. Supreme Court, Jan. 28, 1952. Frankfurter, J. 


Plaintiff, a German national who had lived in Hawaii from 1896 to 
1938, took his family to Germany for a vacation and was unable to return 
to the United States because of the outbreak of the war in 1939. He was 
involuntarily detained by the German authorities after the United States 
entered the war, and then by the Russians after 1945. After returning to 
the United States in 1949, he brought an action under § 9 of the Trading 
with the Enemy Act to recover property vested by the Alien Property 
Custodian, that section permitting ‘‘any person not an enemy’’ to recover 
vested property. Although the Act defined ‘‘enemy’’ to include ‘‘ Any 
individual . . . resident within the territory’’ of a nation with which 
the United States was at war, the Court held that plaintiff was not ‘‘resident 
within’’ Germany. ‘‘Residence within’’ was held to imply ‘‘something 
more than mere physical presence and something less than domicile.’’ Nor 
was plaintiff prevented from recovery by § 39 of the Act, which had added 
that ‘‘No property or interest therein of Germany, Japan, or any national 
of either such country vested ... shall be returned.’’ The Court said: 


Section 39 was passed as part of a measure establishing a commission 
on the problem of compensating American prisoners of war, internees 
and others who suffered personal injury or property damage at the 
hands of World War II enemies. Congressional attention was focused 
on the nature and extent of these claims and methods of adjudicating 
them. The issues involved in § 39 were of peripheral concern. Read- 
ing the legislative history in this light, it lends support to the view 
that § 39 was conceived as dealing with property not otherwise subject 
to return. 


The court added that a contrary construction would require the decision 
of debatable constitutional questions, since ‘‘It is clear . . . that friendly 
aliens are protected by the Fifth Amendment requirement of just compen- 
sation,’’ and plaintiff might fall within the class so protected.' 


1 Vinson, C. J., and Reed and Minton, JJ., dissented; Clark, J., took no part in the 
decision. 
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Note: In Cities Service Co. v. McGrath, 72 S. Ct. 334, 342 U. S. 330 
(Jan. 28, 1952), affirming 189 F. (2d) 744 (2d Ct., June 13, 1951) which had 
reversed 93 F. Supp. 408 (S. D. N. Y., Oct. 24, 1950), the court upheld the 
power of the Alien Property Custodian to vest negotiable bearer bonds 
issued by defendant American corporation and owned by German nationals, 
though the bonds themselves were last reported to be in the hands of 
Russians in Berlin. The court added that if as a result defendant were 
compelled to pay the holders of the outstanding bonds in a foreign court, 
double liability should be prevented by the right to recoup from the United 
States. 

In Orme v. Northern Trust Co., et al., 410 Tl. 354, 102 N. E. (2d) 335 
(Nov. 27, 1951), the Illinois Supreme Court held that the power to vest 
alien property under the Trading with the Enemy Act did not end with 
the cessation of hostilities; that the courts may not examine economic or 
political aspects of the policy established by the Government, and that ‘‘no 
war power delegated to the Federal Government may be contravened or 
limited by the State Constitution.’’ 

Further with respect to enemy alien property, see Pass v. McGrath, 
192 F. (2d) 415 (Dist. Col., Oct. 5, 1951), cert. den., 342 U. 8. 910 (Jan. 7, 
1952); McGrath v. Hunt, Hill & Betts, 194 F. (2d) 529 (2d Ct., Feb. 27, 
1952); N. V. Montan Export-Metaal v. U. S., 102 F. Supp. 1016 (Ct. Cls., 
March 4, 1952) ; Mittler v. McGrath, 102 F. Supp. 1007 (Dist. Col., March 
3, 1950) ; Guaranty Trust Co. v. First Nat. Iron Bank, 8 N. J. 112, 84 At. 
(2d) 6 (Nov. 5, 1951) ; Fontheim v. Legerlotz, 102 N. Y. S. (2d) 847 (Sup. 
Ct., N. Y. Cty., Jan. 30, 1951); U. S. v. Board of Finance & Revenue, 369 
Pa. 386, 85 At. (2d) 156 (Dee. 27, 1951) ; Vamvakas v. Custodian of Enemy 
Property, [1952] 1 All Eng. L. R. 629 (Q. B. D., Feb. 27, 1952). 


Enemy property—friendly interest in enemy-controlled neutral corpo- 
ration 

KAUFMAN v. Société INTERNATIONALE, ete. 72 8. Ct. 611; 348 U. S. 
156. 

U.S. Supreme Court, April 7, 1952. Black, J. 

Acting under § 5 (b) of the Trading with the Enemy Act (40 Stat. 411), 
as amended in 1941 (55 Stat. 839), the Alien Property Custodian had 
vested the American assets of Interhandel, a Swiss corporation, on the 
ground of its control by Germans. Petitioners were American citizens who 
own stock in Interhandel, and moved to intervene to protect their claims on 
the corporation’s assets which they alleged would not be pressed by the 
dominant enemy group. Reversing the action of the lower courts in de- 
nying such right to intervene, the Court declared the underlying question 


to be: 
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JUDICIAL DECISIONS 


What part of the assets of a corporation organized under the laws of a 
neutral country may the Custodian retain where part of the corporate 
stock is owned by enemies, part by American citizens, and part by 
nonenemy aliens? 


Pointing out that prior to the 1941 amendment, even enemy ownership of 
stock and domination would not have justified seizure of the assets of a 
neutral corporation, the court said: 


under the 1941 amendment the nonenemy character of a foreign 
corporation because it was organized in a friendly or neutral nation 
no longer conclusively determines that all interests in the corporation 
must be treated as friendly or neutral. The corporate veil can now 
be pierced. Enemy taint can be found if there are enemy officers or 
stockholders; even the presence of some nonenemy stockholders does 
not prevent seizure of all the corporate assets. . . . While Congress 
has clearly provided for forfeiture of enemy assets, it has used no 
language requiring us to hold that innocent interests must be con- 
fiscated because of the guilt of other stockholders. .. . 

Our holding is that when the Government seizes assets of a corpora- 
tion organized under the laws of a neutral country, the rights of in- 
nocent stockholders to an interest in the assets proportionate to their 
stock holdings must be fully protected. This holding is not based on 
any technical concept of derivative rights appropriate to the law of 
corporations. It is based on the Act which enables one not an enemy 
as defined in § 2 to recover any interest, right or title which he has in 
the property vested. The innocent stockholder may not have title to 
corporate assets, but he does have an interest which Congress has indi- 
cated should not be confiscated merely because some others who have 
like interests are enemies.' 


Note: In Uebersee Finanz-Korporation, A. G., v. McGrath, 72 S. Ct. 
618, 343 U. S. 205 (April 7, 1952), dealing with a Swiss corporation whose 
status had been before the Court on the pleadings in 332 U. S. 480 (1947), 
this JouRNAL, Vol. 42 (1948), p. 470, the trial court had thereafter found 
on the facts that the corporation was to the extent of 97% owned, managed, 
used and controlled by a German national living in Germany. The unani- 
mous court (except for Clark, J., who took no part), speaking through 
Minton, J., found that the corporation was ‘‘enemy’’ because affected by 
an ‘‘enemy taint’’ due to ‘‘the direct and indirect control and domination 
by an enemy national,’’ and thus was unable to recover its property vested 
by the Custodian. However, any non-enemy interests were to be given an 
opportunity to present their claims. On the principal question, the Court 
said : 


It is suggested that there must be proof of the actual use of the prop- 
erty for economic warfare against the United States before it can be 
vested. The crucial fact is not the actual use by an enemy-tainted 


1 Vinson, C. J., and Reed and Minton, JJ., dissented, while Clark, J., took no part in 
the case. 
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corporation of its power in economie warfare against the United 
States. It is the existence of that power that is controlling and against 
which the Government of the United States may move. The Govern- 
ment does not have to wait for the enemy to do its worst before it acts. 


Military occupation—Germany after 1949—crimes 
MADSEN v. KINSELLA. 343 U.S. 341. 
U. S. Supreme Court, April 28, 1952. Burton, J. 


Affirming the decisions below,! the Court held that a United States Court 
of the Allied High Commission for Germany had jurisdiction in 1950 to 
try the civilian American wife of a member of the United States Armed 
Forces on the charge of murdering her husband in the United States Area 
of Control in Germany in October, 1949, after the transfer of occupation 
administrative powers to the Department of State. She was held properly 
convicted under German law. The Court said, in part: 


In the absence of attempts by Congress to limit the President's 
power, it appears that, as Commander-in-Chief of the Army and Nav) 
of the United States, he may, in time of war, establish and prescribe 
the jurisdiction and procedure of military commissions, and of tribunals 
in the nature of such commissions, in territory occupied by Armed 
Forces of the United States. His authority to do this sometimes sur- 
vives cessation of hostilities. The President has the urgent and in- 
finite responsibility not only of combating the enemy but of governing 
any territory occupied by the United States by force of arms. 


Under the authority of the President as Commander-in-Chief of the 
United States Armed Forces occupying a certain area of Germany 
conquered by the allies, the system of occupation courts now before 
us developed gradually. . .. The President ... in 1945 established 

. a United States Military Government for Germany... . Mili- 
tary Government Courts, in the nature of military commissions, were 
then a part of the Military Government. . . . They were vested with 
jurisdiction to enforce the German Criminal Code in relation to 
civilians in petitioner’s status in the area where the homicide occurred. 

. . . [Despite the change of name with the entry into effect of the 
Occupation Statute, and the change to civilian control, the courts| 
derived their authority from the President as occupation courts, or 
tribunals in the nature of military commissions, in areas still occupied 
by United States troops. Although the local government was no longer 
a ‘‘Military Government,’’ it was a government prescribed by an oc- 
cupying power and it depended upon the continuing military occu- 
pancy of the territory.’ 


193 F. Supp. 319 (S.D.W.Va., 1950), this JourNnaL, Vol. 45 (1951), p. 375; 188 


¥. 


2 Justice Black dissented. 


2d) 272 (4th Ct., 1951). 
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Swit by enemy state after end of hostilities 
JAPANESE GOVERNMENT Vv. COMMERCIAL Cas. Ins. Co. 101 F. Supp. 243. 
U.S. District Court, 8. D. N. Y., Nov. 20,1951. Ryan, D. J. 


After the cessation of hostilities but before the effective date of the Peace 
Treaty, the Japanese Government brought an action for breach of a con- 
tract made with it in 1949, which contract had been approved by the 
Supreme Commander for the Allied Powers. The court denied defendant’s 
motion to dismiss because of plaintiff’s alleged incapacity to sue and the 
court’s alleged lack of jurisdiction. Although the plaintiff was deemed to 
be ‘‘a non-resident, alien enemy,’’ yet the common law rules against actions 
by enemy aliens were subject to exceptions. The court relied on com- 
munications from the Department of State declaring that the Japanese 
Government was a sovereign government recognized by the United States, 
that it had been American policy to encourage such contracts as that in 
question, and that performance would not give ‘‘aid and comfort’’ to Japan 
in any prosecution of war against the United States. The court said: 


Japan was and has continued to be occupied, not for purposes of sub- 
jugation, annexation or destruction. The occupation has been, essen- 
tially, provisional and temporary; Japan has continued as a sovereign 
with its rights and powers of sovereignty limited only by the directives 
of the Supreme Commander. 


It is settled that friendly foreign governments are not to be denied 
the privilege of suing in our courts. . . . When recognition, even for 
the limited purpose of granting it permission to function and trade as 
a foreign government with our nationals and within our borders, has 
been granted by the political departments of our government, it is not 
for the judiciary to create barriers which thwart and defeat such 
action... . 

. . . Recognition as a sovereign government may, and not infre- 
quently does, exist independently and in the absence of diplomatic 
representation 

The right of any foreign government to sue in our courts, in the 
absence of treaty granting that right, is based upon the theory of 
international comity. 


Such comity was found to exist, despite the continuance of a legal state of 
war. 


Recognition—representation of state by recognized ambassador 
REPUBLIC OF CHINA v. PaNG-Tsu-Mow ET AL. 101 F. Supp. 646. 
U.S. District Ct., District of Columbia, Dec. 10, 1951. Kirkland, D. J. 


Plaintiff, represented by the Chinese Ambassador in Washington, brought 
an action for an accounting against Chinese Government officials who had 
been entrusted with moneys with which to procure material for the Chinese 
Air Force. Defendants’ motion to dismiss was denied, despite the conten- 
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tion that the court lacked jurisdiction to determine internal controversies of 
a foreign Power. Pointing to the action of the Department of State, the 
court said: 


The recognition by the political department of the United States gov- 
ernment of a foreign government is conclusive of its legal status as far 
as the United States Courts are concerned. . . . The Court has received 
through an interchange of letters with the State Department a certifica- 
tion that this government recognizes the Honorable V. K. Wellington 
Koo as the duly authorized ambassador of the Republic of China in the 
United States. ... 

As long as the political department of the United States recognizes 
one as the proper ambassador or representative of a foreign government 
in the United States, the Court must accept the acts of this agent as the 
acts of his government. . . . If a national of this foreign power chal- 
lenges the right of this person to the post of ambassador, then the ques- 
tion must be decided by our political department, the executive depart- 
ment of the United States. This Court cannot entertain the statement 
of a citizen of a foreign country that he is the president of that country 
and that the ambassador is not authorized to act as he has when the 
State Department has certified that person as the recognized ambas- 
sador to this country. 


.. . The orderly administration of justice and the policy of co- 
operation with a friendly foreign power require this Court to exercise 
its jurisdiction to aid that country’s control over its representatives in 
the United States. The Court will not interfere in the internal affairs 
of a foreign country, but no such interference is prayed for in this 
action. The Court is merely exercising its jurisdiction in aid of the 
power of an ambassador to this country to enforce his orders and 
mandates to his subordinates resident here.' 


Note: The United States Court of the Allied High Commission for Ger- 
many, Area Five, held on March 5, 1952, in Matter of the Application of 
IRO for the Resettlement or Repatriation of Theresa Strasinskaite, that a 
minor child found wandering in Lithuania and then brought to Germany 
should be resettled in the United States, despite a request by Soviet author- 
ities that she be repatriated to Russia as a Soviet citizen. Judge Goodman 
said: ‘‘The annexation of the Baltic Republics by the USSR .. . has not 
been recognized by the United States Government or the majority of other 
nations—either de facto or de jure—because it involved the deliberate an- 
nihilation of the political independence and territorial integrity of these 
republics. In consequence, the Courts of the United States of America have 
declined to give effect to the laws or edicts of these annexed countries or to 
recognize the Soviet Citizenship Decree of 1940. To the same effect are the 
decisions of the Courts of this jurisdiction. The mere fact that the child 
was born in the territory now located within the borders of Soviet Russia 
does not mean that this Court is obliged to send it back there by force.”’ 


1 See also Republic of China v. National City Bank, 194 F. (2d) 170 (2d Ct., Feb. 4, 
1952). 
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Treaties—United Nations Charter not self-executing—alien land laws 

Ser Fusn v. State or CALIFORNIA. 38 Advance Cal. 817; 242 Pac. 
(2d) 617.* 

California Supreme Court, in Bank, April 17, 1952. Gibson, C. J. 


Plaintiff, an alien Japanese who is ineligible to citizenship under our 
naturalization laws, appeals from a judgment declaring that certain land 
purchased by him in 1948 had escheated to the state. There is no treaty 
between this country and Japan which confers upon plaintiff the right to 
own land, and the sole question presented on this appeal is the validity of the 
California alien land law.! 


United Nations Charter 


It is first contended that the land law has been invalidated and superseded 
by the provisions of the United Nations Charter pledging the member na- 
tions to promote the observance of human rights and fundamental freedoms 
without distinction as to race. Plaintiff relies on statements in the pre- 
amble and in Articles 1, 55 and 56 of the Charter, 59 Stat. 1035.” 


* Majority opinion. Reprinted in full from The Los Angeles Daily Journal, issues of 
April 22, 23, 24, 1952. All numbered footnotes by the court. 

1 The pertinent portions of the alien land law (1 Deering’s Gen. Laws, Act 261), as 
amended in 1945, are as follows: 


‘*§ 1, All aliens eligible to citizenship under the laws of the United States may acquire, 
possess, enjoy, use, cultivate, occupy, transfer, transmit and inherit real property, or any 
interest therein, in this state, and have in whole or in part the beneficial use thereof, in 
the same manner and to the same extent as citizens of the United States, except as 
otherwise provided by the laws of this state.’’ 

“*§ 2. All aliens other than those mentioned in section one of this act may acquire, 
possess, enjoy, use, cultivate, occupy and transfer real property, or any interest therein, 
in this state, and have in whole or in part the beneficial use thereof, in the manner and 
to the extent, and for the purposes prescribed by any treaty now existing between the 
government of the United States and the nation or country of which such alien is a 
citizen or subject, and not otherwise.’’ 

**§ 7, Any real property hereafter acquired in fee in violation of the provisions of this 
act by any alien mentioned in Section 2 of this act, . . . shall escheat as of the date of 
such acquiring, to, and become and remain the property of the State of California .. .’’ 

2 The preamble recites that ‘‘We the peoples of the United Nations determined ... 
to reaffirm faith in fundamental human rights . .. and for these ends... to employ 
international machinery for the promotion of the economic and social advancement of 
all peoples, have resolved to combine our efforts to accomplish these aims.’’ 

Article 1 states that ‘‘The Purposes of the United Nations are: ... 3. To achieve 
international cooperation in solving international problems of an economic, social, 
cultural, or humanitarian character, and in promoting and encouraging respect for hu- 
man rights and for fundamental freedoms for all without distinction as to race, sex, 
language, or religion. .. .’’ 

Articles 55 and 56 appear in Chapter IX, entitled ‘‘International Economic and 
Social Cooperation.’’ Article 55 provides: ‘‘With a view to the creation of conditions 
of stability and well-being which are necessary for peaceful and friendly relations 
among nations based on respect for the principle of equal rights and self-determination 
of peoples, the United Nations shall promote: 
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It is not disputed that the charter is a treaty, and our federal Constitution 
provides that treaties made under the authority of the United States are 
part of the supreme law of the land and that the judges in every state are 
bound thereby. (U.S. Const., art. VI.) <A treaty, however, does not auto- 
matically supersede local laws which are inconsistent with it unless the 
treaty provisions are self-executing. In the words of Chief Justice Mar- 
shall: A treaty is ‘‘to be regarded in courts of justice as equivalent to an act 
of the Legislature, whenever it operates of itself, without the aid of any 
legislative provision. But when the terms of the stipulation import a con- 
tract—when either of the parties engages to perform a particular act, the 
treaty addresses itself to the political, not the judicial department; and the 
Legislature must execute the contract, before it can become a rule for the 
court.’’ (Foster v. Neilson [1829] 2 Pet. 253, 314.) * 

In determining whether a treaty is self-executing courts look to the intent 
of the signatory parties as manifested by the language of the instrument, 
and, if the instrument is uncertain, recourse may be had to the circumstances 
surrounding its execution. (See Foster v. Neilson, 2 Peters 253, 310-316; 
United States v. Percheman, 7 Peters 51, 58-59; Jones v. Meehan, 175 U.S. 
1, 10-23, 20 S. Ct. 1, 5-10; Chew Heong v. United States, 112 U. 8S. 536, 
539-543, 5 8. Ct. 255, 256-258; Cook v. United States, 288 U. S. 102, 119, 
53 8. Ct. 305, 311; ef. Nielsen v. Johnson, 279 U. 8S. 47, 52, 49 S. Ct. 223, 
224.) In order for a treaty provision to be operative without the aid of 
implementing legislation and to have the force and effect of a statute, it 
must appear that the framers of the treaty intended to prescribe a rule that, 
standing alone, would be enforceable in the courts. (See Head Money 
Cases, 112 U. 8. 580, 598, 5 8. Ct. 247, 254; Whitney v. Robertson, 124 U. 5. 
190, 194, 8 S. Ct. 456, 458; Cook v. United States, 288 U. S. 102, 118-119, 
53 8. Ct. 305, 311; Valentine v. United States, 299 U. 8S. 5, 10, 57 S. Ct. 100, 
103 ; Bacardi Corp. v. Domenech, 311 U.S. 150, 161, 61S. Ct. 219, 225.) 


a. higher standards of living, full employment, and conditions of economic and social 
progress and development; 

b. solutions of international economic, social, health, and related problems; and inter- 
national cultural and educational cooperation; and 

c. universal respect for, and observance of, human rights and fundamental freedoms 
for all without distinction as to race, sex, language or religion.’’ 


Article 56 provides: ‘‘All Members pledge themselves to take joint and separate 
action in cooperation with the Organization for the achievement of the purposes set 
forth in Article 55.’’ 

3In Foster v. Neilson, certain treaty provisions were held not to be self-executing 
on the basis of construction of the English version of the document. Subsequently 
upon consideration of the Spanish version, the provisions in question were held to be 
self-executing. (United States v. Percheman, 7 Pet. 51.) Chief Justice Marshall’s 
language in the Foster case, however, has been quoted with approval in later cases. 
(United States v. Rauscher, 119 U. S. 407, 417-418, 7 S. Ct. 234, 239-240; Valentine v. 
United States, 299 U. 8. 5, 10, 57 S. Ct. 100, 103.) 
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It is clear that the provisions of the preamble and of Article 1 of the 
charter which are claimed to be in conflict with the alien land law are not 
self-executing. They state general purposes and objectives of the United 
Nations Organization and do not purport to impose legal obligations on the 
individual member nations or to create rights in private persons. It is 
equally clear that none of the other provisions relied on by plaintiff is self- 
executing. Article 55 declares that the United Nations ‘‘shall promote .. . 
universal respect for, and observance of, human rights and fundamental 
freedoms for all without distinction as to race, sex, language, or religion,’’ 
and in Article 56, the member nations ‘‘ pledge themselves to take joint and 
separate action in cooperation with the Organization for the achievement of 
the purposes set forth in Article 55.’’ Although the member nations have 
obligated themselves to cooperate with the international organization in 
promoting respect for, and observance of, human rights, it is plain that it 
was contemplated that future legislative action by the several nations would 
be required to accomplish the declared objectives, and there is nothing to 
indicate that these provisions were intended to become rules of law for the 
courts of this country upon the ratification of the charter. 

The language used in Articles 55 and 56 is not the type customarily em- 
ployed in treaties which have been held to be self-executing and to create 
rights and duties in individuals. For example, the treaty involved in Clark 
v. Allen, 331 U.S. 503, 507-508, 67 S. Ct. 1431, 1434, relating to the rights of 
a national of one country to inherit real property located in another country, 
specifically provided that ‘‘such national shall be allowed a term of three 
years in which to sell the [property] . . . and withdraw the proceeds . . .’’ 
free from any discriminatory taxation. (See, also, Hauenstein v. Lynham, 
100 U. S. 483, 488-490.) In Nielsen v. Johnson, 279 U. S. 47, 50, 49 S. Ct. 
223, the provision treated as being self-executing was equally definite. 
There each of the signatory parties agreed that ‘‘no higher or other duties, 
charges, or taxes of any kind, shall be levied’’ by one country on removal 
of property therefrom by citizens of the other country ‘‘than are or shall 
be payable in each State, upon the same, when removed by a citizen or sub- 
ject of such state respectively.’’ In other instances treaty provisions were 
enforced without implementing legislation where they prescribed in detail 
the rules governing rights and obligations of individuals or specifically pro- 
vided that citizens of one nation shall have the same rights while in the 
other country as are enjoyed by that country’s own citizens. (Bacardi 
Corp. v. Domenech,‘ 311 U. S. 150, 158-159, 61 S. Ct. 219, 224; Asakura 
v. Seattle, 265 U. S. 332, 340, 44 S. Ct. 515, 516; see Maiorano v. Baltimore 


4It should be noted, however, that the treaty involved in the Bacardi case also con- 
tained a specifie provision, not discussed by the court, that its terms ‘‘shall have the 
force of law in those States in which international treaties possess that character, as 
soon as they are ratified by their constitutional organs.’’ (311 U. S. 150, 159, 61 S. 
Ct. 219, 224.) 
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& Ohio R.R.Co., 213 U. 8. 268, 273-274, 29 S. Ct. 424, 425-426 ; Chew Heong 
v. United States, 112 U. S. 536, 541-542, 5 S. Ct. 255, 257.) 

It is significant to note that when the framers of the charter intended to 
make certain provisions effective without the aid of implementing legisla- 
tion they employed language which is clear and definite and manifests that 
intention. For example, Article 104 provides: ‘‘The Organization shall 
enjoy in the territory of each of its Members such legal capacity as may be 
necessary for the exercise of its functions and the fulfillment of its pur- 
poses.’’ Article 105 provides: ‘‘1. The Organization shall enjoy in the 
territory of each of its Members such privileges and immunities as are 
necessary for the fulfillment of its purposes. 2. Representatives of the 
Members of the United Nations and officials of the Organization shall 
similarly enjoy such privileges and immunities as are necessary for the in- 
dependent exercise of their functions in connection with the Organization.’”’ 
In Curran v. City of New York, 191 Mise. 229, 77 N. Y. S. 2d 206, 212, 
these articles were treated as being self-executory. (See, also, Balfour, 
Guthrie & Co. v. United States, 90 F. Supp. 831, 832.) 

The provisions in the charter pledging cooperation in promoting observ- 
ance of fundamental freedoms lack the mandatory quality and definiteness 
which would indicate an intent to create justiciable rights in private persons 
immediately upon ratification. Instead, they are framed as a promise of 
future action by the member nations. Secretary of State Stettinius, Chair- 
man of the United States delegation at the San Francisco Conference where 
the charter was drafted, stated in his report to President Truman that 
Article 56 ‘‘ pledges the various countries to cooperate with the organization 
by joint and separate action in the achievement of the economic and social 
objectives of the organization without infringing upon their right to order 
their national affairs according to their own best ability, in their own way, 
and in accordance with their own political and economic institutions and 
processes.’’ (Report to the President on the Results of the San Francisco 
Conference by the Chairman of the United States Delegation, the Secretary 
of State, Department of State Publication 2349, Conference Series 71, p. 
115; Hearings before the Committee on Foreign Relations, United States 
Senate | Revised] July 9-13, 1945, p. 106.) The same view was repeatedly 
expressed by delegates of other nations in the debates attending the drafting 
of article 56. (See U.N.C.1.0O. Doe. 699, II/3/40, May 30, 1945, pp. 1-3; 
U.N.C.1.0. Doe. 684, 11/3/38, May 29, 1945, p. 4; Kelsen, The Law of the 
United Nations [1950], footnote 9, pp. 100-102.) 

The humane and enlightened objectives of the United Nations Charter 
are, of course, entitled to respectful consideration by the courts and Legisla- 
tures of every member nation, since that document expresses the universal 
desire of thinking men for peace and for equality of rights and opportun- 
ities. The charter represents a moral commitment of foremost importance, 
and we must not permit the spirit of our pledge to be compromised or dis- 
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paraged in either our domestic or foreign affairs. We are satisfied, however, 
that the charter provisions relied on by plaintiff were not intended to super- 
sede existing domestic legislation, and we cannot hold that they operate to 
invalidate the alien land law. 


Fourteenth Amendment of the Federal Constitution 


The next question is whether the alien land law violates the due process 
and equal protection clauses of the Fourteenth Amendment. Plaintiff as- 
serts, first, that the statutory classification of aliens on the basis of eligibility 
to citizenship is arbitrary for the reason that discrimination against an in- 
eligible alien bears no reasonable relationship to promotion of the safety and 
welfare of the state. He points out that the land law distinguishes not 
between citizens and aliens, but between classes of aliens, and that persons 
eligible to ¢ ‘izenship are given all the rights of citizens regardless of 
whether they desire or intend to become naturalized. Secondly, he contends 
that the effect of the statute, as well as its purpose, is to discriminate against 
aliens solely on the basis of race and that such discrimination is arbitrary 
and unreasonable. 

The issue of the constitutionality of the alien land law is thus again 
presented to this court,® and we are met at the outset with the contention 
that a re-examination of the question is foreclosed by decisions of the United 
States Supreme Court rendered in 1923 upholding the statute. (Porterfield 
v. Webb, 263 U. S. 225, 44 S. Ct. 21; Webb v. O’Brien, 263, U. S. 313, 44 
S. Ct. 112; Frick v. Webb, 263 U. S. 326, 44 S. Ct. 115; cf. Terrace v. 
Thompson, 263 U. 8S. 197, 44 S. Ct. 15. See, also, Cockrill v. California 
[1925], 268 U. S. 258, 45 S. Ct. 490.) This objection is a serious one, and 
we have rejected it only after the most careful deliberation. 

In 1946, this court applied the rule of Porterfield v. Webb, 263 U.S. 225, 
in the case of People v. Oyama, 29 Cal. 2d 164, and in following year, in 
Takahashi v. Fish and Game Com., 30 Cal. 2d 719, it upheld other legislation 
which classified aliens on the basis of eligibility to citizenship. Both judg- 
ments were reversed upon certiorari in 1948. (Oyama v. California, 332 
U.S. 633, 68 S. Ct. 269; Takahashi v. Fish and Game Com., 334 U. S. 410, 
68 S. Ct. 1138.) These and other recent decisions of the United States 
Supreme Court, which we shall discuss later, state and apply concepts of 
rights under the Fourteenth Amendment that are at variance with the 
opinions in the earlier cases. 

The holding of the United States Supreme Court in the Oyama ease was 


5 See, for example, Porterfield v. Webb [1924], 195 Cal. 71; Mott v. Cline [1927], 
200 Cal. 434; Dudley v. Lowell [1927], 201 Cal. 376; People v. Osaki [1930], 209 Cal. 
169; People v. Morrison [1932], 125 Cal. App. 282 [hearing denied]; Alfafara v. Fross 
[1945], 26 Cal. 2d 358; People v. Oyama [1946], 29 Cal. 2d 164; ef. Takahashi v. Fish 
& Game Com. [1947], 30 Cal. 2d 719 [involving legislation prohibiting issuance of com- 
mercial fishing licenses to aliens ineligible to citizenship]. 
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that a presumption declared by section 9 of the alien law ° violated the rights 
of citizens who were children of ineligible aliens and discriminated against 
such citizens solely because of their parents’ ancestry. The court was also 
confronted with the claim that the general provisions of the land law denied 
ineligible aliens the equal protection of the laws, and it is significant that the 
contention was not discussed by the majority opinion although it could 
easily have been disposed of by citation to Porterfield v. Webb had there 
been no question in the minds of the members of the court with respect to 
the correctness of that decision. In rejecting an argument that the pre- 
sumption was necessary to prevent evasion of the prohibition against owner- 
ship of land by ineligible aliens, the court speaking through Chief Justice 
Vinson said, ‘‘This reasoning presupposes the validity of that prohibition, 
a premise which we deem it unnecessary and therefore inappropriate to re- 
examine in this case. But assuming, for purposes of argument only, that 
the basic prohibition is constitutional, it does not follow that there is no 
constitutional limit to the means which may be used to enforee it.’? (382 
U. S. at p. 646, 68 S. Ct. at p. 275; see, also, footnote 27 to majority opinion. ) 
Four justices concurred in the result on the broad ground that the basie pro- 
visions of the alien land law violate the Fourteenth Amendment, stating 
that previous decisions upholding the statute should be overruled. 

Takahashi v. Fish and Game Com., 334 U. 8. 410, 68 S. Ct. 1138, gives 
further indication that the Porterfield decision is no longer to be regarded as 
settled law. In the Takahashi case a California statute which denied com- 
mercial fishing licenses to ‘‘aliens ineligible for citizenship’’ was invalidated 
on the ground that it violated the equal protection clause and conflicted 
with federal immigration power when it prevented ineligible aliens from 
earning a living as fishermen. In answer to arguments relying by analogy 
on Porterfield v. Webb and similar cases, the court said: ‘‘ Assuming the 
continued validity of those cases, we think they could not in any event be 
controlling here.’’ (334 U.S. at p. 422, 68 8. Ct. at p. 1144.) There was 
thus another intimation that the court might not regard those decisions as 
binding authority if the constitutionality of the alien land laws were again 
squarely presented for determination. 

Our view that we are not precluded from re-examining the question is re- 
inforced by the recent case of Kenji Namba v. McCourt [1949], 204 P. 2d 
569, where the Supreme Court of Oregon, in holding invalid the alien land 
law of that state, reviewed the opinions of the United States Supreme Court 
and concluded that the Porterfield and related cases had been disapproved 
by Oyama v. California, 332 U. 8. 633, 68 S. Ct. 269, and Takahashi v. Fish 
and Game Com., 334 U. 8S. 410, 68 S. Ct. 1138. 

It thus appears that the decisions of the United States Supreme Court 

6 This section provides for a prima facie presumption of intent to evade escheat upor 


proof that the consideration for a conveyance of realty was paid or agreed to be paid 
by an ineligible alien and that title was taken in the name of a citizen or eligible alien. 
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do not foreclose, but rather invite, further consideration of the constitutional 
issues which have been raised. 

The leading case involving alien land legislation, Terrace v. Thompson, 
263 U. 8. 197, 44S. Ct. 15, upheld a Washington law prohibiting landhold- 
ing by any alien who had failed to file a declaration of intention to become 
an American citizen. While that statute did not mention eligibility for 
naturalization, the court noted that a class composed of nondeclarant aliens 
necessarily included all ineligible aliens, and it concluded that discrimina- 
tion between aliens on the basis of ineligibility to citizenship did not violate 
the equal protection clause. The following reasons were given in support of 
the decision: (1) ‘‘T wo classes of aliens inevitably result from the natural- 
ization laws—those who may and those who may not become citizens. The 
rule established by Congress on this subject, in and of itself, furnishes a 
reasonable basis for classification in a state law withholding from aliens the 
privilege of land ownership. . .’’ (2) ‘‘It is obvious that one who is not a 
citizen and cannot become one lacks an interest in, and the power to ef- 
fectually work for the welfare of, the state, and, so lacking, the state may 
rightfully deny him the right to own and lease real estate within its bounda- 
ries.’’ (3) ‘‘If one incapable of citizenship may lease or own real estate, it 
is within the realm of possibility that every foot of land within the state 
might pass to the ownership or possession of non-citizens.’’ It was also 
said that the ‘‘quality and allegiance of those who own, occupy and use the 
farm lands within its borders are matters of highest importance and effect 
the safety and power of the State itself.’’ (263 U.S. at pp. 220-221, 44 S. 
Ct. at p. 20.) 

Porterfield v. Webb, 263 U.S. 225, 44 8. Ct. 21, upholding the constitu- 
tionality of the California alien land law, was decided the same day as 
Terrace v. Thompson and was held to be controlled by that decision. The 
court, in a short opinion, reasoned as follows: The prohibited class under the 
Washington law consisted of nondeclarant aliens; this necessarily included 
all aliens ineligible for citizenship, which was the prohibited class defined by 
the California act ; and the failure of California to extend the prohibition to 
eligible aliens who failed to declare their intent to become citizens could not 
be said to be arbitrary or unreasonable. 

The foregoing summary covers all the grounds upon which our alien land 
law has heretofore been upheld by the United States Supreme Court. As 
we shall see, Porterfield v. Webb, 263 U. S. 225, has been greatly weakened 
by subsequent decisions, and it is settled that the authority of an older case 
may be as effectively dissipated by a later trend of decision as by a state- 
ment expressly overruling it. (See, for example, Olson v. Nebraska, 313 
U. S. 236, 244-246, 61 S. Ct. 862, 864-865.) Constitutional principles de- 
clared in recent years are irreconcilable with the reasoning of the earlier 
cases and lead us to conclude that the statute violates the equal protection 
clause of the Fourteenth Amendment. 
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There can be no question that the rights to acquire, enjoy, own and dis- 
pose of property are ‘‘among the civil rights intended to be protected from 
discriminatory state action by the Fourteenth Amendment,’’ and that the 
power of a state to regulate the use and ownership of land must be exercised 
subject to the controls and limitations of that amendment. (Shelley v. 
Kraemer, 334 U.S. 1, 10, 68S. Ct. 836, 841; see Terrace v. Thompson, supra, 
263 U. S. 197, 218, 44 8. Ct. 15, 19.) 

The California act, in the absence of treaty, withholds all interests in real 
property from aliens who are ineligible to citizenship under federal natu- 
ralization laws, and the Nationality Code limits the right of naturalization 
to certain designated races or nationalities, excluding Japanese and a few 
racial groups comparatively small in numbers. (8 U.S.C.A. §703.) Con- 
gress, however, at least prior to 1924,’ saw fit to permit aliens who are in- 
eligible for citizenship to enter and reside in the United States despite the 
fact that they could not become naturalized, and such aliens are entitled to 
the same protection as citizens from arbitrary discrimination. (Yick Wo v. 
Hopkins, 118 U. 8. 356, 6 8. Ct. 1064; Truax v. Raich, 239 U.S. 33, 36 
S. Ct. 7.) Accordingly, the statute cannot be sustained unless it ean be 
shown that the public interest requires limitation of their rights to acquire 
and enjoy interests in real property. 

By its terms the land law classifies persons on the basis of eligibility to 
citizenship, but in fact it classifies on the basis of race or nationality. This 
is a necessary consequence of the use of the express racial qualifications 
found in the federal code. Although Japanese are not singled out by name 
for discriminatory treatment in the land law, the reference therein to federal 
standards for naturalization which exclude Japanese operates automatically 
to bring about that result.* This was recognized in Oyama v. California, 
supra, 332 U. S. 633, 640, 644, 68 S. Ct. 269, 272, 274, where Chief Justice 
Vinson, speaking for a majority of the court, concluded that the alien land 
law as applied in that case discriminated against a Japanese-American 
citizen, and that the ‘‘only basis for this discrimination . . . was the fact 
that his father was Japanese and not American, Russian, Chinése, or 
English.’’ It was on this ground that the court invalidated a presumption 
contained in the California land law, stating that ‘‘only the most exceptional 
circumstances can excuse discrimination on that basis in the face of the 
equal protection clause.’’ (332 U.S. at p. 646, 68S. Ct. at p. 275.) 

Subsequent to the Oyama case the Supreme Court condemned the en- 


forcement by state courts of covenants which restrict occupancy of real 
property on the basis of race or color, and it expressly pointed out that 


7 For all practical purposes, immigration of ineligible aliens was halted by the Ex- 
clusion Act of 1924. (8 U. S.C. A. § 213¢e.) 

8 Compare legislative devices to deprive Negroes of franchise without express mention 
of race. See Guinn v. U. S., 238 U. S. 347, 35 S. Ct. 926; Lane v. Wilson, 307 U. S. 
268, 59 S. Ct. 872; Smith v. Allwright, 321 U. S. 649, 64 S. Ct. 757. 
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statutes incorporating such restrictions would violate the Fourteenth 
Amendment. (Shelley v. Kraemer, 334 U. S. 1, 11, 68 S. Ct. 836, 841.) 
While the persons discriminated against the Shelley and Oyama cases were 
citizens, it is clear, as we have seen, that the Fourteenth Amendment pro- 
tects aliens as well as citizens from arbitrary discrimination. (Yick Wo v. 
Hopkins, 118 U. 8. 356, 6 8. Ct. 1064; Truax v. Raich, 239 U. S. 33, 36 
S. Ct. 7.) 

As a general rule a legislative classification will be sustained if it is rea- 
sonable and has a substantial relation to a legitimate object, and the exist- 
ence of any reasonably conceivable state of facts sufficient to uphold the 
legislation will be presumed. (Lelande v. Lowery, 26 Cal. 2d 224, 232; 
Sacramento M.U. Dist. v. Pacific Gas & Electric Co., 20 Cal. 2d 684, 693.) 
Where, however, as here, the classification is on the basis of race, it is 
‘‘immediately suspect’’ and will be subjected ‘‘to the most rigid scrutiny.’’ 
(Korematsu v. United States, 323 U. 8. 214, 216, 65 S. Ct. 193, 194.) In 
Perez v. Sharp, 32 Cal. 2d 711, 719, Justice Traynor pointed out that ‘‘ Race 
restrictions must be viewed with great suspicion, for the Fourteenth 
Amendment ‘was adopted to prevent state legislation designed to discrimi- 
nate on the basis of race or color’ (Railway Mail Ass’n. v. Corsi, 326 U. S. 
88, 94 [65 S. Ct. 1483, 1487, 89 L.Ed. 2072]; Williams v. International 
Brotherhood of Boilermakers, 27 Cal. 2d 586, 590 [165 P. 2d 903]) and 
expresses ‘a definite national policy against discrimination because of race 
or dolor.’ (James v. Marinship Corp., 25 Cal. 2d 721, 740 [155 P. 2d 329, 
339, 160 A.L.R. 900|.) Any state legislation discriminating against per- 
sons on the basis of race or color has to overcome the strong presumption 
inherent in this constitutional policy.’’ (See, also, Shelley v. Kraemer, 
334 U.S. 1, 23, 68 S. Ct. 836, 847, for discussion of purpose of Fourteenth 
Amendment with regard to race and color. 

The clear import of the statements quoted above from the Korematsu, 
Oyama and Perez cases is that the presumption of validity is greatly nar- 
rowed in seope, if not entirely dispelled, whenever it is shown, as here, that 
legislation actually discriminates against certain persons because of their 
race or nationality. This view, now established by the latest declarations of 
the United States Supreme Court, is irreconcilable with the approach pre- 
viously taken by that court in the Porterfield case in determining whether 
there was a reasonable relation between the purposes sought to be aec- 
complished, and the classification adopted, in the California alien land law. 

The opinion of Justice Butler in the Porterfield case overlooked the fact 
that the classification resulted in racial discrimination, and it did not con- 
sider the validity of the California law in the light of the present rule that 
restrictive measures which curtail the rights of a racial group must be 
carefully scrutinized. As noted above, that decision was based upon the 
authority and reasoning of Terrace v. Thompson, supra, 263 U. S. 197, 44 
S. Ct. 15, which involved a statute classifying aliens on the basis of whether 
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or not they had filed a declaration of intention to become citizens. The 
court there rejected a contention that such classification discriminated be- 
cause of race or color by pointing out that under the terms of the statute 
all nondeclarant aliens, of whatever race or color, were prohibited from own- 
ing land. The statement is obviously inapplicable to the California statute, 
and the Porterfield case is entirely silent on the question whether race dis- 
crimination is implicit in the method of classification adopted in California. 
Accordingly, it devolves upon us to examine with care the reasons which 
have heretofore been advanced in support of alien land legislation. 

One of the most persistent arguments popularly advanced in support of 
the validity of the restrictive provisions of the alien land law is that the 
statute merely carries into effect a legislative policy of Congress and that 
the regulations established by federal law, as to who may and may not 
become citizens, in themselves furnish a reasonable basis for classification. 
This view has the effect of evading every other legal attack on the statute, 
for it concedes that the state law is discriminatory and shifts the blame to 
the federal immigration law which was enacted under the plenary power 
of Congress over immigration and naturalization free from the inhibitions 
of the Fourteenth Amendment. The argument also conveys the suggestion 
that the courts need not seriously concern themselves with this particular 
denial of fundamental rights, since Congress in due time may change its 
immigration policy so as to render the alien land law a dead letter. 

The fallacy in the contention that the California statute merely carries 
a congressional policy into effect appears from a cursory examination of 
the two totally distinct types of legislation. Congress has enacted a 
naturalization law, not a property Jaw. Congress regulates admission to 
citizenship, not ownership of property. Congress has neither declared nor 
assumed that landowners ineligible to citizenship are a danger to the state; 
our Legislature has so declared or assumed. The purposes and factual 
assumptions of the alien land law all originate in our own legislation, with- 
out direction or even suggestion from Congress. It may be noted in passing 
that only a small minority of states have such alien legislation, although the 
same immigration regulations apply throughout the country. (See 5 
Vernier, American Family Laws [1938], 304-3846; MceGovney, The Anti- 
Japanese Land Laws [1947], 35 Cal. L. Rev. at pp. 21-24.) 

The view that federal naturalization classifications are automatically 
proper for purposes of state legislation was specifically rejected in Taka- 
hashi v. Fish and Game Com., 334 U. 8S. 410, 420, 68 S. Ct. 1138, 11438. It 
was there pointed out by Justice Black, speaking for a majority of the 
court, that the power of Congress to put racial groups in special classifica- 
tions for purposes of regulating immigration and naturalization is very 
broad and whelly distinguishable from the power of the state to discrimi- 
nate between such groups in determining which of its residents shall have 
the right to acquire, enjoy, own, and dispose of property. Accordingly, if 
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a state wishes to borrow a federal system of grouping, it must justify the 
adopted classification in its new setting, and the state’s use of the distinction 
must stand or fall on its own merits. 

The state asserts that the purpose of the alien land law is to restrict 
the use and ownership of land to persons who are loyal and have an interest 
in the welfare of the state. As we shall see later, this is not the true ob- 
jective of the legislation, but even if it were there is no reasonable relation- 
ship between that asserted purpose and the classification on the basis of 
eligibility to citizenship. Just as eligibility to citizenship does not auto- 
matically engender loyalty or create an interest in the welfare of the 
country, so ineligibility does not establish a lack of loyalty or the absence 
of interest in the welfare of the country. Nor does it follow that a person 
has no stake in the economic and social fortune of a state merely because 
the federal law denies him the right to naturalization. His American- 
born children are citizens, and, having made his home here, he has a natural 
interest, identical with that of an eligible alien, in the strength and security 
of the country in which he makes a living for his family and educates his 
children. 

In determining the propriety of a classification on the basis of ineligibil- 
ity to citizenship, consideration must necessarily be given to the nature of 
the requirements for naturalization. The Nationality Code sets forth a 
number of conditions in addition to racial qualifications; for example, a 
person is ineligible to become a citizen who cannot speak English, or does 
not believe in our form of government and in property rights, or has been 
convicted of desertion from the armed forces or evasion of the draft during 
war, or has not resided in the United States for a prescribed time, or is 
not of good moral character. (See 8 U.S. C. A. § 704 et seq.) It may be 
that some of these requirements for naturalization bear a reasonable rela- 
tionship to the asserted purpose of singling out a class of persons who are 
not loyal to this country or interested in its welfare. Other requirements, 
however, and particularly the provisions regarding race, obviously do not 
constitute an accurate or reasonable method for distinguishing between 
loyal and disloyal persons. Likewise, even if it be assumed that there 
might be some justification for a statute denying rights in property to 
aliens who can become citizens, but who have not displayed sufficient in- 
terest in this country to seek naturalization, there can be no justification 
for a classification which operates to withhold property rights from some 
aliens, not because of anything they have done or any beliefs they hold, but 
solely because they are Japanese and not French or Italian. The only 
disqualification urged against Sei Fujii is that of race, but it may be said 
of him as it was said of Kumezo Kawato, ‘‘ Nothing in this record indicates, 
and we cannot assume, that he came to America for any purpose different 
from that which prompted millions of others to seek our shores—a chance to 
make his home and work in a free country, governed by just laws, which 
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promise equal protection to all who abide by them.’’ (Ex parte Kawato, 
317 U.S. 69, 71, 63 S. Ct. 115, 117.) 

One of the grounds given for the decision in Terrace v. Thompson, 263 
U. S. 197, 220-221, 44 S. Ct. 15, 20, was that it was within the ‘‘realm of 
possibility’’ that all the real property in a state might pass to the owner- 
ship or possession of persons ineligible to citizenship in the absence of 
restrictive legislation. Whatever justification there may have been for 
fear of this sort in 1923, any basis for such apprehension is now entirely 
lacking. Changes in the naturalization and immigration laws since the 
Terrace and Porterfield decisions, together with other factors, have reduced 
that possibility to the vanishing point. (See concurring opinion of Justice 
Murphy, in Oyama v. California, 332 U. S. 633, 667-669, 68 S. Ct. at pp. 
285-286.) When those cases were decided, only white persons and persons 
of African nativity and descent were eligible to become citizens. (Natu- 
ralization Act of 1790; 18 Stats. 318 [1875].) At the time the present 
proceeding was begun, in 1949, the naturalization laws had been amended 
to provide that the following may become citizens: ‘‘descendants of races 
indigenous to the western hemisphere’’ (8 U.S. C. A. § 703; 54 Stats. 1140 
ch. 876 [1940] ) ; ‘‘any person not a citizen, regardless of age, who has served 
or hereafter serves honorably in the military or naval forces of the United 
States’’ (8 U. S. C. A. § 1001; 56 Stats. 182 [1942] ) ; Chinese persons and 
persons of Chinese descent (8 U. S. C. A. § 703; 57 Stats. 601 [1943]) ; 
Filipinos and persons indigenous to India (8 U. 8S. C. A. § 703; 60 Stats. 
416 [1946]). Thus, in 1949, the California alien land law could operate 
only against Japanese and a small number of residents of a few other races, 
such as Polynesians. According to 1940 census figures, the alien Japanese 
population of California was 33,569. Immigration of persons ineligible 
to citizenship was halted by the Exclusion Act of 1924 (43 Stats. 161, 8 
U.S. C. A. § 213¢), hence Japanese aliens in the state in 1949 were neces- 
sarily of mature years, and their number must have been materially less 
than in 1940 due to death, changes of residence, deportation and other 
causes. 

Moreover, if, as indicated in the Terrace case (263 U.S. at pp. 217-221, 
44 S. Ct. at pp. 18-20), a state may properly bar all nen-citizens from 
owning land, the method of classification here involved was not designed to 
bring about that result. The California statute leaves in possession and 
control of land many eligible aliens who have never declared their intention 
to seek naturalization and who have been residents for so long a time 
without becoming declarants that one may infer a settled purpose on their 
part never to become citizens. 

In the foregoing discussion, we have assumed, as asserted by the attorney 
general, that the purpose of the alien land law is to limit the use and 
ownership of land to those who are loyal to this country and have an 
interest in the welfare of this state. It is generally recognized, however, 
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that the real purpose of the legislation was the elimination of competition 
by alien Japanese in farming California land. The argument presented in 
favor of adoption of the act in the 1920 voters pamphlet stated that the 
statute’s ‘‘primary purpose is to prohibit Orientals who cannot become 
American citizens from controlling our rich agricultural lands,’’ that 
‘Orientals, largely Japanese, are fast securing control of the richest irri- 
vated lands in the state,’’ and that ‘‘control of these rich lands means in 
time control of the products and control of the markets.’’ A former at- 
torney general of California declared that the basis of the alien land law 
legislation was ‘‘race undesirability’’ and that ‘‘It was the purpose of 
those who understood the situation to prohibit the enjoyment or possession 
of, or dominion over, the agricultural lands of the State by aliens in- 
eligible to citizenship—in a practical way to prevent ruinous competition 
by the Oriental farmer against the American farmer.’’ (See Ferguson, 
California Alien Land Law [1947] 35 Cal. L. Rev. 61, 68; McGovney, 
Anti-Japanese Land Laws [1947] 35 Cal. L. Rev. 7, 14, 49; State Board of 
Control report, ‘‘California and the Oriental’’ [1920 ed.] pp. 8-9, 45, 49- 
52.) Shortly after the statute was enacted this court recognized that the 
legislation was directed at the Japanese and that its purpose was to dis- 
courage them from coming into this state. (Estate of Yano, 188 Cal. 645.) 
Moreover, the state has enforced the law solely against persons ineligible 
to citizenship because of race and primarily against Japanese. (See 
statistics collected in concurring opinion by Justice Murphy in Oyama v. 
California, 332 U. S. 633, 661-662, 68 S. Ct. 269, 283; Ferguson, California 
Alien Land Law [1947] 35 Cal. L. Rev. at pp. 61, 73.) Although the pre- 
vention of agricultural competition between residents of the state might be 
a proper legislative objective under some circumstances, arbitrary or un- 
reasonable means may not be used to accomplish that result, and dis- 
crimination on the basis of race, whether by the terms of a statute or the 
manner of its administration, is obviously contrary to the Fourteenth 
Amendment. 

It is well established that all aliens lawfully in this country have a right 
‘‘to work for a living in the common occupations of the community.”’ 
(Truax v. Raich, 239 U. S. 33, 36 S. Ct. 7; Takahashi v. Fish and Game 
Com., 334 U. 8. 410, 68 S. Ct. 1138.) Much emphasis has been placed in 
argument on an asserted distinction between the right to engage in common 
callings and the right to own or use real property, but an examination of 
the authorities shows that the distinction had its roots and justification 
solely in the ancient common law system of feudal tenure,’ and it has no 


*See McGovney, Anti-Japanese Land Laws [1947], 35 Cal. L. Rev. 7, 18-20, 39-41. 
At early common law an alien could acquire real property by gift, purchase or devise, 
but his rights in the property were subject to forfeiture by the crown. The historical 
basis for this disability has been traced to fear that the safety of the English crown 
was threatened by the large number of Normans and Frenchmen owning English land 
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rational basis today. As pointed out above, the United States Supreme 
Court, in Takahashi v. Fish and Game Com., 334 U. S. 410, 68 S. Ct. 1138, 
held that a California code provision denying commercial fishing licenses 
to persons ‘‘ineligible to citizenship’’ violated the equal protection clause 
and conflicted with the federal power to regulate immigration. It was 
assumed for the purposes of the Takahashi decision that one objective of 
the licensing law was ‘‘to protect California citizens engaged in commercial 
fishing from competition with Japanese aliens.’’ The opinion necessarily 
determined that such a purpose did not justify discrimination against 
persons ineligible to citizenship. If there is no constitutional basis for 
such discrimination in regard to work in ‘‘ordinary occupations,’’ such as 
commercial fishing, in what way does the identical type of discrimination 
become valid where the work involves, as an incident, the ownership or 
possession of real property ? 

The truth is that the right to earn a living in many occupations is in- 
separably connected with the use and enjoyment of land. Farming, 
for example, is one of the most ancient and common ways of making a 
living, but the rule of the Porterfield case permits a state, in the absence 
of treaty, to so restrict an ineligible alien resident that he can farm land 
only in the capacity of an employee or hired hand. (See Webb v. O’Brien, 
263 U.S. 313, 44 8. Ct. 112; Frick v. Webb, 263 U. S. 326, 44 S. Ct. 115.) 
Moreover, under the Porterfield rule, ineligible aliens who are not protected 
by treaty may be restricted in following many ordinary occupations other 
than farming, since it is reasonably necessary to the operation of most 
private businesses to own or lease land upon which an office, shop or factory 
may be located.’® Legislation which results in such discrimination im- 
poses upon the ineligible alien an economic status inferior to that of all 
other persons living in the state and interferes with his right to earn a 
living. (See Kenji Namba v. McCourt [Ore.], 204 P. 2d 569, 583; concur- 
ring opinion, Palermo vy. Stockton Theatres, Inc., 32 Cal. 2d 53, 66-67.) 
As the Supreme Court of Oregon recently said, in declaring invalid an 


in the thirteenth century. (See Pollack and Maitland, History of English Law [2d ed., 
1898] 463; 9 Holdsworth, History of English Law [1926] 92-93.) Early commentators 
offered such explanations for the rule as the fact that aliens, owing a foreign allegiance, 
were regarded as incapable of performing military service for the king, one of the most 
important incidents of the feudal tenure system. (See 2 Blackstone Comm. 250; State 
v. B.C. & M. R.R. Co., 25 Vt. 433, 438.) Further, in time of war aliens ‘‘might fortify 
themselves in the heart of the realm’? and, in time of peace, so much of the freehold land 
might be held by aliens that there would not be enough English freeholders to man the 
juries and hence ‘‘there should follow a failure of justice.’? (Calvin’s Case [1609] 
77 Eng. Rep. 377.) France and England abolished discrimination against aliens with 
regard to property rights in 1819 and 1870, respectively. 

10 When the alien land law was enacted a treaty permitted alien Japanese to lease 
commercial and residential property. This treaty was subsequently abrogated, but 
the statute was construed as having incorporated the treaty provisions and as permitting 
such leases. (Palermo v. Stockton Theatres, Inc., 32 Cal. 2d 53.) 
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alien land law substantially the same as the California Statute, ‘‘Our 
country cannot afford to create, by legislation or judicial construction, a 
ghetto for our ineligible aliens. And yet if we deny to the alien who is 
lawfully here the normal means whereby he earns his livelihood, we thereby 
assign him to a lowered standard of living.’’ (Kenji Namba v. McCourt, 
supra, 204 P. 2d at p. 583.) 

In the light of the foregoing discussion, we have concluded that the 
constitutional theories upon which the Porterfield case was based are today 
without support and must be abandoned. The California alien land law 
is obviously designed and administered as an instrument for effectuating 
racial discrimination, and the most searching examination discloses no 
circumstances justifying classification on that basis. There is nothing to 
indicate that those alien residents who are racially ineligible for citizenship 
possess characteristics which are dangerous to the legitimate interests of 
the state, or that they, as a class, might use the land for purposes injurious 
to public morals, safety or welfare. Accordingly, we hold that the alien 
land law is invalid as in violation of the Fourteenth Amendment. 

The judgment is reversed. 

We concur: Edmonds, J.; Traynor, J.* 


Treaties—effect of war and Versailles Treaty provisions 
In Re Meyer’s Estate. 238 Pac.(2d) 597. 
California, District Court of Appeal, Dee. 3, 1951. Valleé, J. 


Bertha Meyer, a German national, died in Germany leaving personal 
property in California consisting of certain shares of stock. Her heirs in- 
cluded American citizens resident in California and German nationals resid- 
ing in Germany. Despite the claims of the American heirs that they were 
entitled to all the property in California, the court distributed two thirds 
to the Attorney General of the United States who by virtue of his powers 
as successor of the Alien Property Custodian had in 1950 vested the shares 
of the German heirs as enemy property. The court held that the treaty of 
1827 between the United States and the Free Hanseatic Republics (including 
Bremen, of which the German heirs were residents), 8 Stat. 370, entitled 
them to inherit the property regardless of certain California statutes. The 
court found that the treaty was in force at the date of decedent’s death in 
1924, despite the unification of Germany and the First World War. On the 
latter point, the court said: 

* Carter, J., also concurred in the result, but wrote a separate opinion not discussing 
the treaty point. Schauer, Shenk and Spence, J.J., dissented on the constitutional 
question in an opinion by the first, in which it was stated: ‘‘I agree that the United 
Nations Charter, as presently constituted and accepted was not intended to, and does 
not, supersede existing domestic legislation of the United States or of the several states 
and territories.’? The three dissenting judges thought that the California court should 


follow the United States Supreme Court decisions upholding constitutionality of the 
statute until that Court had reversed itself on the point. 
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The effect of war upon existing treaties of belligerents has been the 
subject of much discussion. The old doctrine . . . that war ipso facto 
annuls treaties of every kind between the warring nations, is repudiated 
by the great weight of modern authority ; and the view now commonly 
accepted is that whether the stipulations of a treaty are annulled by 
war depends upon their intrinsic character. The authorities appear to 
be in accord that there is nothing incompatible with the policy of the 
government, with the safety of the nation, or with the maintenance of 
war in the enforcement of dispositive treaties or dispositive parts of 
treaties. Such provisions are compatible with, and are not abrogated 
by, a state of war.’ 


The court then discussed the provisions of the Treaty of Berlin of 1921 
between the United States and Germany, 42 Stat. 1939, 1942, under which 
the United States received the advantages of certain parts of the Treaty of 
Versailles, including Article 289, which provided that each Allied or As- 
sociated Power should notify to Germany the bilateral treaties which it 
wished to revive with Germany, and which added that: 


Only those bilateral treaties and conventions which have been the sub- 
ject of such a notification shall be revived between the Allied and 
Associated Powers and Germany; all the others are and shall remain 
abrogated. 


The court added: 


The United States did not make the notification with respect to any of 
the provisions of the treaty with Bremen of 1827.° We are of the 
opinion, in accord with the Supreme Court of Kansas,’ that Article 289 
is to be interpreted as not applying to any treaty or part of a treaty 
which was not abrogated by the war, since there was no occasion to 
revive a treaty or part of one which had been continuously in force, and 
that it was not the intention by the clause ‘‘all the others are and shall 
remain abrogated,’’ to absolutely wipe out all former treaties between 
the United States and the German states. The language of Article 289 
is equivocal and uncertain. It is not lightly to be supposed that it was 
the intention to revive by notice a provision of a treaty which had not 
been abrogated, or to abrogate a provision which was not incompatible 
with war, and which was for the mutual benefit of the citizens of the 
parties to the treaty. In the absence of express words to that effect, it 
is difficult to infer that it was the purpose of the contracting parties 
to withdraw the privilege of individuals to inherit, which was not in- 
compatible with hostilities, and which the war had not disturbed. We 


1 The court cited Clark v. Allen, 331 U. 8. 503 (1947), this JournaL, Vol. 42 (1948), 
p- 201; Techt v. Hughes, 229 N. Y. 222, 128 N. E. 185 (1920); State ex rel. Miner ¥. 
Reardon, 120 Kan. 614, 245 Pac. 158 (1926); Goos v. Brocks, 117 Neb. 750, 223 N. W. 
13 (1929); and The Sophie Rickmers, 45 F,. (2d) 413 (8. D. N. Y. 1930). 

2 Citing Hackworth, Digest of International Law, Vol. 5, pp. 387-390 (1943); the 
court did not, however, allude to the fact that Hackworth reports the Department of 
State as having written in 1923 that a treaty which was not notified under Article 289 
was considered to be no longer in force, ibid., pp. 388-389. 

3 Citing State ex rel. Miner v. Reardon, 120 Kan. 614, 245 Pac. 158 (1926). 
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think that Article 289 means that a treaty which had been abrogated by 
the war could be revived only in the manner therein provided, and 
that all treaties which had been abrogated by the war and were not so 
revived ‘‘are and shall remain abrogated.’’ 


We hold that the provision of the treaty of 1827 with Bremen, so far 
as it related to the right of citizens of Bremen to inherit, was in force 
on August 2, 1924, the date of death of Bertha Meyer. 


Immunities—international organizations 

ANTON SCHAFFNER UV. INTERNATIONAL REFUGEE ORGANIZATION. Civil 
Case No. 11, Opinion No. 665.1 

U. 8. Ct. App., Allied High Commission for Germany, Aug. 3, 1951. 
Fulghum, J. 


In this suit against the International Refugee Organization for damages 
alleged to have arisen out of the negligent operation of a motor vehicle by 
one of its employees, the first question was whether or not the International 
Organizations Immunities Act? of the United States is applicable to the 
United States Area of Control of Germany. The Act was held not to apply: 


We have heretofore determined that the Occupied Zone of Germany is 
neither physically nor legally a part of the United States, and that, 
therefore, neither the United States Constitution nor the laws of the 
United States can be extended to this occupied zone, unless such zone 
be incorporated into the United States. 


It was further decided that the agreement of July 28, 1948, between the 
IRO and the U. 8S. Commander-in-Chief, EUCOM, granting the IRO and its 
personnel the same immunities as civilan employees of the Occupation 
Forces, did not extend to this particular type of suit, from which such 
civilian employees of the Occupation Forces were not immune. 

However, the decision that the International Refugee Organization was 
immune from civil suit in the United States area of control unless it waived 
immunity (individuals still remaining covered by the July 28, 1948, agree- 
ment) was based on a statement of policy to that effect by the United States 
High Commissioner for Germany. The court held that it could not ques- 
tion decisions on immunity made by the executive branch of the govern- 
ment, and that 


the High Commissioner is not only the executive but also the legislative 
authority for the United States Zone of Germany. As the highest 
executive authority in Germany, it is within his power to announce 
the policy of his government here in Germany as to whether or not an 
international organization, such as the International Refugee Organ- 
ization, shall or shall not be immune from suit in the United States 
Zone of Germany... . 

. . . Because of the fact that IRO is an agency of many foreign 


1 Mimeographed copy supplied by Mr. Heinz Helm. 
259 Stat. 669 (Dec. 29, 1945); this JournaL, Supp., Vol. 40 (1946), p. 85. 
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governments, it would seem all the more reasonable that the High 
Commissioner should not permit an action in our courts that would 
directly affect other sovereign powers.® 


Immunities—foreign state-owned property 

Unitep States oF AMERICA v. Er S.A. 
[1952] 1 All Eng. L. R. 572. 

United Kingdom, House of Lords, Feb. 25, 1952 (Viscount Jowitt; 
Lords Porter, Oaksey, Radcliffe and Tucker). 


The Tripartite Commission for the Restitution of Monetary Gold (com- 
posed of the United Kingdom, the United States and France) asked that 
sixty-four bars of gold be set aside intact in its gold set-aside account in 
the Bank of England, because the French company, respondent here, might 
have an interest in them. The Bank of England agreed, but through in- 
advertence thirteen bars were sold. 

The French company sued the Bank for delivery of the gold bars or 
damages for their conversion, an injunction to restrain the Bank from deal- 
ing or parting with possession of the bars and damages for their detention. 
The United States and French governments obtained permission to be 
added as defendants. The courts below refused to grant immunity re- 
quested by the defendants." 

Viscount Jowitt held that the special arrangement for setting aside the 
bars constituted bailment and that: 


The doctrine of immunity should not, I think, be confined to those cases 
in which the foreign sovereign was either directly in possession of 
property by himself or at least indirectly by his servants, for if it 
were so confined, the doctrine would not be applicable to the case of any 
bailment. I can find nothing in any decided case to support any such 
limitation. 


3 Clark, C. J., dissenting, expressed surprise at the idea that U. 8. law is in effect in 
occupied Germany, thought that the occupation power ‘‘is derived solely from that part 
of international law known as the laws of war,’’ and that the agreement of July 28, 
1948, gave no immunity. He felt that the Executive was entitled to suggest immunity 
but that such suggestions are not binding on the courts. Moreover, he believed that the 
doctrine of sovereign immunity should not extend to international organizations, saying: 
‘*The very essence of the theory of international organizations is that they transcend 
national boundaries. By the same token it is inconsistent for them to claim a doctrine 
of nationalism, in this case immunity.’’ 

In Rappl v. International Refugee Organization, et al., the District Court for the 
Eighth Judicial District (Munich) of the U. 8. Courts for the Allied High Commission 
for Germany ruled on Feb. 28, 1952, that the U. S. Government could not be made a party 
defendant without its consent, since ‘‘It is a general rule in both international and 
municipal law that a sovereign government cannot be sued except upon its express 
consent.’’ 

1 Certain earlier proceedings in this case are digested in this JouRNAL, Vol. 44 (1950), 
pp. 204 and 592, and Vol. 45 (1951), p. 383. 
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Although the Court of Appeal thought that disposal of thirteen bars 
destroyed arguments for staying proceedings in respect to all sixty-four, 
Lord Porter felt that the bars in possession of the Bank remained in its 
possession subject to the terms on which they were deposited. Those who 
asserted a possessory title to goods but made no claim to the property in 
them, still retained possession after they had entrusted those goods to a 
bailee to hold on their behalf. Even if plaintiff company eventually 
abandoned all claims except for damages, which it contended could not 
affect the rights of the three governments, Lord Porter pointed out: 


But, if the bank were ordered to pay damages to the company, it would 
in law be entitled to the company’s right of property on paying the 
damages awarded and it would follow that, if the Tripartite Com- 
mission required the bank to return the bars, the bank could refuse to 
do so, relying on title acquired by the payment of damages, and thereby 
compel the governments either to bring an action or forego their rights. 
The object of the doctrine of immunity, it has been said, is that a 
sovereign may not be compelled either to submit to a foreign jurisdic- 
tion or be compelled to go to law to obtain or preserve his right. Such 
an object might be defeated if this action were permitted to proceed, 
since the bank is in possession of the bars and could refuse to surrender 
them and so compel the governments, if so minded, to take action in 
an endeavor to recover them. 


Lord Radcliffe felt that the court had no jurisdiction to entertain a suit 
against a foreign sovereign and that a suit against his property is a suit 
against the sovereign. Moreover, 


The property of a sovereign State, which is an abstraction, must be in 
the physical possession of some actual person, and I do not see any 
distinction of substance in a matter of this kind between the possession 
of a servant of the State and the possession of its bailee when the bail- 
ment is of such a nature as that of the bank in this case. 


Lord Tucker added: 


The particular subject-matter involved in this case could hardly have 
been placed anywhere else than in a bank, save possibly in the vaults 
of an embassy. Such considerations as this, viewed in the light of 
the principle underlying the doctrine of immunity, lead me to the con- 
clusion that in this context the word ‘‘possession’’ must include the 
right to immediate possession of chattels which have been in the actual 
possession of a foreign sovereign or his servants and are deposited for 
safe custody with a bailee in this country. 


All agreed that even a judgment for damages would violate the foreign 
sovereigns’ right to immediate possession of the bailed bars and thus violate 
the right to immunity, and that further proceedings should be stayed as to 
the fifty-one bars remaining in the Bank. As to the thirteen bars sold, how- 
ever, the proceedings were allowed to continue, since the Bank by its own 
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inadvertent action had put an end to the bailment, and, as Viscount 
Jowitt said, 


it may well be argued that no question any longer arises of interfering 
with the possession or control of a foreign sovereign State.’ 


2In Karrer & Cie. v. Narodowy Bank Polski, 76 Entscheidungen des Schweizerischen 
Bundesgerichtes, Part 3, p. 60 (Swiss Federal Tribunal, May 10, 1950), plaintiff sued 
the Polish state and sought to attach accounts of the Polish National Bank in a Swiss 
bank. The court upheld the Polish National Bank’s contention that it was a legal person 
separate and distinct from the Polish state which owned all its stock, and that conse- 
quently its property could not be attached on a debt owed by its sole stockholder. 


BOOK REVIEWS AND NOTES 


Cases and Other Materials on International Law. (3rd ed.) By Manley 
O. Hudson. St. Paul: West Publishing Company, 1951. pp. xliv, 770. 
Appendices. Index. $7.50. 


The third edition of Dr. Hudson’s casebook is, like the second edition 
(1440 pages, published in 1936), ‘‘a thoroughgoing piece of work’’ (see 
this JOURNAL, Vol. 31 (1937), p. 358). Like the abbreviated version (622 
pages, published in 1937), it is ‘‘a remarkable example of skilful selection 
and condensation’’ and makes one wonder ‘‘to what extent the special 
virtues of the case method of instruction can be retained when the reported 
cases have to be spread so thinly over the ground covered’’ (see this 
JOURNAL, Vol. 32 (1938), p. 209). 

The editor notes (p. ix) that ‘‘reports of some judicial decisions have 
been carefully pruned’’ in the present edition. Most of these decisions 
have, in fact, been pruned within an inch of their lives; the total space 
devoted to some 230 decisions is just over 500 pages, an average of 2.2 
pages to each decision. Teachers and students will be glad to find in this 
volume the following new cases: Diversion of Water from the Meuse (ex- 
cerpt from opinion by Hudson, J., for the Permanent Court of Interna- 
tional Justice, p. 13); Panevezys-Saldutiskis Railway (Permanent Court 
of International Justice, p. 558) ; Reparation for Injuries in the Service of 
the United Nations, Interpretation of Peace Treaties of 1947, and Corfu 
Channel (International Court of Justice, pp. 21, 66 and 236); Trial of 
Major War Criminals (Nuremberg Tribunal, p. 630); United States, for 
Lehigh Valley R. R. Co., v. Germany (Mixed Claims Commission, p. 589) ; 
Bank of China v. Wells Fargo Bank, Guaranty Trust Company v. United 
States, Perkins v. Elg, United States v. California, Republic of Mexico 
v. Hoffman, and Ex parte Kumezo Kawato (United States courts, pp. 100, 
115, 208, 230, 308, and 636); Hailie Selassie v. Cable and Wireless, and 
Banco de Bilbao v, Sancha (British courts, pp. 107 and 116) ; and Soviet 
Union v. Luxembourg and Saar Company (Luxembourg, p. 73), The 
Indo-Chinois (Sierra Leone, p. 685), and The Marine Carp (Egypt, p. 707). 

Approximately 250 pages are devoted to ‘‘other materials’’: national 
legislative measures; multipartite and bipartite international instruments; 
a selected library of international law (13 pages) ; quotations from Har- 
vard Research reports and from various writers on international law; and, 
Sseattered through the volume, about 50 pages of authoritative and stimu- 
lating topical notes by the editor. The Charter of the United Nations and 
the Statute of the International Court of Justice are reproduced in full, 
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and there are liberal excerpts from the Rules of the Court, the Charter of 
the Organization of American States, the Nuremberg Charter, the Genocide 
Convention, the International Civil Aviation Convention, and other recent 
international instruments. 

The book, as a whole, bears little resemblance to the typical casebook on 
subjects other than international law. For the purposes of the American 
college student who has access to the full texts of reported decisions it is 
much better than such a casebook; with the small personal library of text- 
books and periodicals recommended by the editor (p. xliii), it gives the 
student an admirable introduction to the principles of international law, 
the patterns of international practice, and the latest developments in inter- 
national organization. 

Epaar TURLINGTON 


Traité de Droit International Public. Le Droit de la Paix. By Marcel 
Sibert. Paris: Librairie Dalloz, 1951. Vol. I: pp. xxiv, 992, Fr. 3,500; 
Vol. II: pp. 812, Fr. 3,000. Indexes. 


Manley O. Hudson said, some years ago, that general treatises on inter- 
national law will become rarer and rarer, because the field has become so 
immense that to treat the whole is beyond the powers of a single man. To 
that it might have been added that, on the one hand, the international 
situation in which we are condemned to live, and, on the other hand, the 
crisis, uncertainty, and transformation of international law, will dis- 
courage such attempts. Notwithstanding all these arguments, during the 
second World War and since 1945 new editions of treatises and new treatises 
have been and are being published everywhere, although they are of differ- 
ent size, approach, and value. Among these are the imposing two vol- 
umes by Marcel Sibert, Professor at the University of Paris Law School 
and editor of the Revue Générale de Droit International Public. 

Paul Fauchille had re-edited Bonfils’ Manual on International Law, 
until, finally, it beeame Fauchille’s Treatise. Sibert’s Treatise is, in the 
author’s words, a rebuilding of Fauchille’s work. Sibert has, first of all, 
shortened Fauchille’s four volumes of 4,000 pages to two volumes of less 
than 2,000 pages. But Sibert’s work is restricted to the Law of Peace. 
This makes it, to a certain extent, a torso. The law of war is equally im- 
portant; and there is more to it: the problem of war is fundamental for the 
whole of international law. 

Sibert has dropped much of the older material which Fauchille had so 
assiduously assembled. He has, throughout, brought the materials up to 
date so that the newest developments, such as the United Nations, the 
Organization of American States, the Brussels Pact, the Arab League, the 
Marshall Plan, the Council of Europe, the Permanent Court of Interna- 
tional Justice, the International Court of Justice, the Nuremberg Trials, 


BOOK REVIEWS AND NOTES 581 


as well as new developments in general international law, are fully treated. 

It is highly interesting to read Sibert’s Treatise, having before one, at 
the same time, Fauchille’s work. Sometimes a line or two are taken over 
textually from Fauchille. But in general Fauchille’s work serves only as 
a skeleton, around which a completely new body has been built. This is 
not merely a matter of dropping older materials and treating the newer 
developments. The changes as to fundamentals are often basic, and repre- 
sent a strong theoretical progress. Thus Sibert’s repudiation of the con- 
cept of absolute sovereignty, his correct concept of sovereignty as a 
competence, granted by international law, his insistence that states are 
no longer the only subjects of international law, his theoretically correct 
concept of territory as the ‘‘sphére d’exercice des compétences étatiques’’; 
whereas Fauchille had treated the problems of territory under the 
privatistic title: Les Biens. 

The analyses of newer developments and political judgments are, in 
general, very objective. Naturally, sometimes, the statements are those of 
a Frenchman who defends, for instance, with questionable arguments the 
rather high-handed and legally doubtful handling of the Saar by France 
as legally unobjectionable and concedes only that this handling was, ‘‘ both 
from the point of view of form and of content, extra-classical’’ (Vol. I, 
p. 700, n. 3). The work is, further, permeated with Catholic natural-law 
thinking; thus, at the very end (Vol. II, p. 789), the author states that a 
real international law must ‘‘conform to the imperatives of public inter- 
national order’’—a concept, defended throughout the work—which again 
“must obey the divine law.’’ The broadly developed doctrine of the 
‘fundamental rights of States’’ is, of course, natural law. Natural law 
concepts can easily be made to serve political interests; thus, the often- 
invoked doctrine of bellum justum. Who are the peuples honnétes? (Vol. 
I, p. 8). Let us think of the Russians (1941-1945 and since) or the 
Germans under Hitler and under Adenauer, or the whole astonishing 
renversement des alliances which we are going through at this moment. 

While the treatise is wholly new, the skeleton of Fauchille’s treatise 
is preserved, namely, Fauchille’s ‘‘system,’’ which in truth is no system at 
all. It is, therefore, a consequence of this fact that the new treatise is 
weakest on the systematic side. Thus a very detailed treatment is given 
to international congresses and conferences (Vol. II, pp. 96-178). We 
would note here, by the way, that the author’s strong insistence on the 
different nature of international congresses and conferences seems to us 
not justified in the light of the modern practice of states. 

There is a last remark to be made: A sense of pessimism, disillusion, 
and, to a certain extent, of despair, overshadows this work—certainly an 
outcome of the tragic experience of France. After the end of the fighting 
another French international lawyer, Raoul Genet, wrote in an article on 
the ‘‘great misery of international law’’ the pessimistic phrase: ‘‘Le droit 
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des gens se meurt.’’ In the same mood Sibert writes that ‘‘international 
law, far from being a supra-national law, presents still the poor figure of 
an inter-state law’’ (Vol. I, p. 3); that it has still to make unheard-of 
progress in order to be really a supra-national law (Vol. I, p. 689). Of 
the League of Nations he speaks as the ‘‘Geneva illusion’”’ (Vol. I, p. 77) 
and the ‘‘fruitless attempt at international organization’’ (Vol. II, pp. 
613 ff.). In the preface he asks: Why this book? And in the final con- 
clusions, we hear again a pessimistic tone. Yet he states that he does not 
consider he has written this work in vain. To state what the law is, 
where we stand after two thousand years of ‘‘civilization,’’ may also be a 
discreet contribution to a reconstruction of international law. 

To sum up: While an ambitious work of this size is bound to show oc- 
casional weaknesses, the work under review is a great achievement, obvi- 
ously the outcome of a full life, devoted to the serious and honest study of 
international law. Thus the world’s international lawyers now have a new 
book of reference in French: Sibert’s Traité. 

Joser L. Kunz 


La Philosophie du Droit International Public. By Arnold Raestad. Oslo: 
Jacob Dybwald, 1949. pp. 118. Kr. 11. 


The late Professor Raestad had finished the manuscript of this book 
in 1940. But Norway’s involvement in the war made publication impos- 
sible. After the end of fighting in 1945 he wanted to revise the manu- 


script, but death prevented him from doing so. The book was published 
in 1949 by his widow. 
The author deals first with the concepts of ‘‘international law’’ and of 


‘*philosophy.’’ The book is not intended to give a sociological or a gen- 


eral theory of international law, but aims to treat the fundamentals of in- 
ternational law and its science. It deals first with problems of terminology, 
with the ‘‘semantic’’ aspects of the norms of international law, then with 
the methods, fundamental concepts and axioms of the science of interna- 
tional law, with the two opposed schools of positivism and natural law. 
Then follow investigations of the nature of this science and of the different 
sources of international law. Finally, the author discusses the problems 
of the unity of international and municipal law and of the hierarchy of 
international norms inter se. 

It is not possible, within the framework of this review, to present in 
detail the author’s ideas and to give a critique of them. On the one hand, 
this reviewer cannot agree with many attitudes of the author: e.g., his 
sharp distinction between the law of peace and the law of war (‘‘interna- 
tional law exists in two editions,’’ p. 40); his insistence that there is in 
international law no responsibility, no capacity and competence to act, 
except that of sovereign states; neither can this reviewer admit the author's 
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denial of the monistie theory and of a hierarchial order of the international 
norms inter se. On the other hand, there are attitudes with which this 
reviewer fully agrees: the distinction between the norms as such and 
the semantic form in which they are expressed, the concept of the science 
of international law as a normative science, the insistence that any pre- 
tense by any author that something is a principle of international law is 
definitively disproved by showing that it is in contradiction with the 
practice of states. The treatment is always deep and interesting. 

The book also stands under the shadow of world events. The author 
speaks of the grave doubts which public opinion voices as to the value of 
international law. He states not only that our international law may dis- 
appear with the emergence of a world state—a remote possibility; but 
from beyond the tomb we hear the warning that nothing guarantees the 
continued existence of our international law, imperfect as it is; for inter- 
national law may disappear in a situation of world chaos. 


JosEF L. Kunz 


Mezhdunarodnoe Pravo [International Law|. Institute of Law of the 
Academy of Sciences of the U.S.S.R. Moscow: 1951. pp. 600. 16 rubles, 
15 kopeks. 


Soviet teachers of international law have combined once again to prepare 
a textbook on international law. Under the editorship of Professor E. A. 
Korovin, and containing sections signed by Korovin, Kozhevnikov, Krylov, 
Durdanevsky, and a group of lesser-known scholars, the volume appears 
to be an effort to meet Korovin’s criticism of earlier Soviet writing in inter- 
national law.’ As such it will be of particular interest to close students 
of the course of Soviet legal scholarship. 

Much material from previous Soviet textbooks is included, sometimes 
verbatim, but a few unfamiliar pronouncements are to be found. For 
example, M. I. Lazarev, in his section devoted to intervention, criticizes 
Korovin’s thesis of 1923-1926 that intervention may be reactionary or 
progressive depending upon the purposes for which it is effected. Lazarev 
Says : 


Intervention cannot have progressive significance under any circum- 
stances, since it is by its very nature a serious violation of the principle 
of sovereignty and international collaboration. (p. 199.) 


One familiar with Lenin’s classification of war as legitimate and holy if 
waged with the object of strengthening and extending socialism? would 
have liked embellishment of Lazarev’s theme. 

Little is new in the chapters of the book dealing with the conventional 


18ee this JournaL, Vol. 43 (1949), p. 387. 
*See Left-Wing Childishness, Selected Works (in English), Vol. 7, p. 357. 


al 
of 
f 
df 
), 
p. 
n- 
ot 
is, 
a 
of 
0: 
ok 
u- 
ed 
of 
n- 
ry, 
th 
a- 
nt 
ms 
of 
in 
id, 
11s 
1a- 
in 
ct, 
’s 


584 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


fields of international law. In the main, the positions taken by Soviet 
representatives are restated, although sometimes with greater finality than 
previously. For example the position previously taken tentatively that the 
Baltic Sea is a closed sea is now taken positively and without argument (p. 
309). Further, there is no adoption of a suggestion appearing in the debate 
following the defense of a doctor’s thesis after the war that treaties have a 
measure of binding force even before ratification, when ratification is re- 
quired by the text. The question of neutrality is presented with the com- 
ment that when the United Nations is itself a party to a war, the concept of 
neutrality preserves meaning, even though it would seem to have been 
excluded in its old sense by adoption of the Charter (p. 533). In the dis- 
cussion of atomic weapons the claim is made that the end of the war occurred 
with Japan not because of the use of the atomic bomb but because of the 
erushing blows of the Soviet Army against the Japanese forces (p. 511). 

For those already familiar with Korovin’s earlier criticism of Soviet 
studies, it is noteworthy that the authors have included what little Marx and 
Engels said about international law in evaluating the work of the Congress 
of Vienna. Stalin and Lenin are said to have contributed to the subject 
by exposing the imperialist character of some principles of international 
law and in expanding the development of international custom to include 
progressive forms and institutions based upon socialist principles of inter- 
national collaboration. 

Imperial Russian contributions to the subject of international law are 
assessed favorably, it being noted that generally Russia performed a 
liberating function for oppressed peoples, as in freeing Bulgaria, Monte- 
negro, Serbia, and Rumania from Turkey. Scholars of the old régime are 
also praised for establishing an indisputable priority in the development of 
many international law problems. A claim is made that D. I. Kanchenovsky 
(1827-1872) was one of the initiators of the now popular movement to 
codify international law. 

Readers are cautioned that the pre-revolutionary scholarship had a 
bourgeois class character, while the Imperial Government’s actions were 
always taken in furtherance of its foreign policy so as to accord first and 
foremost with class interests and a reactionary domestic policy (p. 78). 
Those who read Korovin’s earlier criticism of Kozhevnikov’s characteriza- 
tion of Grotius as the father of international law will note that this book 
says: 

The father of the Western European science of international law 1s 


considered to be the Dutch man of learning and the politician, Hugo 
Grotius. (p. 55.) 


The volume is not precise in facing the difficult question for the Marxist 
doctrinaire of the nature of international law when it appears in the rela- 
tions between socialist and capitalist states. On this question earlier books 
have foundered. This volume inclines toward the view that international 
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law provides a common language when it facilitates relations between states 
of opposing social structures. The interests of each ruling class are thought 
by the state defending those interests to be furthered by adherence to the 
institution of international law concerned. Development of this thesis is 
now the subject of articles in the Soviet law reviews. It remains unsettled. 


JOHN N. Hazarp 


Vormundschaft und Treuhand auf Internationale Ebene. By H. A. 
Schwarz-Liebermann von Wahlendorf. Tubingen: J. C. B. Mohr, 1951. 
pp. 142. 


The title of this book is misleading. Its major part consists of an exposi- 
tion of the historical development of guardianship and trusteeship in Roman 
and English law, but the author’s concern is with international law. The 
book constitutes a contribution to the ‘‘new international law’’ as it has 
come to be propounded in recent years. 

The author’s thesis is radical: Every governmental power, and, quite 
particularly, that of the governments of the great, culturally leading na- 
tions, is a trust. The holders of governmental power are trustees, no 
longer for their respective national communities but for mankind or, as 
the author puts it, world conscience. Such is their responsibility not only 
where a nation has been expressly entrusted by the United Nations with a 
formal ‘‘trusteeship’’ over areas whose people are not ready for self- 
government, or where one nation holds governmental power over another, 
as in colonial areas or in occupied territories, but all governmental power is 
such a trust for mankind. including every government’s power over its own 
nation. This proposition is prescribed not only as a demand of ethies, but 
as a principle of positive international law. 

Proof of this thesis is made in two ways, philosophically and historically. 

Law is conceived as the life order (Lebensordnung) of a community. Its 
task is not only that of protecting the ‘‘ practical community’’ as such, but 
also its highest values, as they are revealed in God’s creation and in history. 
To recognize these values is the task of the lawyer, to whom there is thus 
extended a call of peculiar greatness and weight. He is in duty bound to 
a true spiritual universalism. His office is prophetic. 

Mankind has come to be one community with one scale of values, among 
which freedom is the basic one. As a true community mankind needs its 
own legal order in which its peculiar values are actualized. This legal 
order is constituted by international law, which is thus not only the law 
regulating the relations among sovereign states but is also the all-penetrat- 
ing and all-eomprehensive law of mankind. Its principles can be discovered 


In various ways, among them the observation of the development of the 


most advanced systems of national laws. Of these, Roman law and English 
law are generally recognized instances. In both systems the same observa- 
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tions can be made. In certain situations a person cannot take care of his 
own affairs, for instance, because he has not yet reached the age of maturity, 
or because he is mentally or physically infirm. In such cases society has 
found it necessary to provide him with a protector or guardian. Also, for 
reasons of his own, a man may find it necessary or desirable to entrust the 
conduct of all or some of his affairs to an agent, a trustee. In all such cases, 
those of guardianship and of trusteeship, the agent must have broad powers, 
indeed powers which go farther than he is supposed to use them. This 
‘‘surplus of powers’’ is necessary, but its abuse involves responsibility on 
the part of the guardian or trustee as well as of those third persons who 
have connived with him or profited from his infidelity. 

The author believes that he has found an even more far-reaching prin- 
ciple. The constructive trust of Anglo-American law appears to him as a 
device to remedy each and every wrong wherever a remedy is demanded 
by the legal conscience of the community. However, the significance of the 
constructive trust in Anglo-American law has been overestimated by the 
author. It is a remedy of frequent but still limited application and it is 
far from being available in every situation in which the sound feeling of 
the people would like to see a remedy. Here the author speaks more as a 
prophet than asa lawyer. If we accept his postulate that the two characters 
must always be combined, we should also agree with his main thesis. In 
that case we can also prophesy, however, a steady increase in that phe- 
nomenon which in the days of a less idealistic international law has been 
called ‘‘intervention.’’ Whether or not such a development is conducive to 


peace, is another question. 


Max RHEINSTEIN 


Le probléme de la justiciabilité et de la non-justiciabilité en droit interna- 
tional des différends dits ‘‘politiques’’ ou ‘‘non-juridiques’’ et les no- 
tions de compétence exclusive et de compétence nationale. By Marius 
Vaucher. Paris: A. Pedone, 1951. pp. xvi, 256. 


The page entitled ‘‘conclusion’’ at the end of this ‘‘study in sociological 
law’’ refers to a problem and its solution in the preceding pages. The 
reviewer has laboriously swum through 200 pages of philosophical water 
without finding out what the problem is or hitting on the solution. 

The first third of the volume is a continuous selection of quoted verbiage 
from authors representing alleged idealist, positivist, voluntarist, monist, 
dualist, pluralist, and federalist concepts of law. That exposition is sup- 
posed to show ‘‘the notions of international law on which rest the mecha- 
nism of justiciability of disputes.”’ 

The ‘‘special part’’ is a study of the mechanism of justiciability “im 
positive law.’’ International disputes may be settled by arbitration, 1 
a strict or broad sense, or by trial by force. Justiciability of a dispute 
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depends upon having ani authority which can exercise a ‘‘ jurisdictional 
act’’ over the question, and the authority is so invested if it represents 
‘fa real general interest in the circle of interests touched by the dispute.’’ 
This representation is based upon organization and voting procedure. A 
refusal to judge a dispute ‘‘constitutes a legalization in positive law of 
this trial by force.’’ Refusal of a state to submit a dispute to an authority 
on the ground that the dispute is political or non-juridical, and so 
non-justiciable, indicates that it does not consider the authority as proper 
to appreciate those qualities. The problem of justiciability is a problem 
of competence of a jurisdictional authority. The true criteria of justicia- 
bility and non-justiciability are the obligations of arbitration treaties and 
veneral practice. On the international plane trial by force exemplifies an 
instability of general interests which results in the conflict of one or more 
interests with the general interest. 

The author’s sources, aside from quoted writers, are the records of the 
Council of the League of Nations and two cases of the Permanent Court 
of International Justice, the Mavrommatis case and the Eastern Carelia 
advisory opinion. However, casual references show that he is aware of 
the existence of the United Nations and the International Court of Justice. 


Denys P. Myers 


(he Antarctic Problem. An Historical and Political Study. By E. W. 
Hunter Christie. Foreword by Sir Reginald Leeper. London: Allen & 
Unwin; Toronto: Thomas Nelson & Sons, 1951. pp. 336. Illustrations. 
Maps. Index. $6.25; 25 s. 

Mr. Christie in this book presents a distinguished exposition of the 
political ramifications resulting from the exploration and occupation of 
portions of the Antarctic continent and the economic exploitation of its 
coastal waters. His grasp of the subject and the objective manner in 
which he discusses it make this the most significant book that has been 
published on the political history of Antarctica. 

This is a book, moreover, that will beget other books if its author’s foot- 
notes and textual suggestions for further investigations are heeded. In 
itself Mr. Christie’s book atones somewhat for the regrettable lack of at- 
tention which publicists have given to the intriguing international issues 
involved in the development of the Antarctic regions. For more than a 
decade no serious attempt has been made to follow up the pilot studies of 
Walter Scaife, Thomas W. Balch, Gustav Smedal, David Hunter Miller, 
and Jesse S. Reeves on international law and Antarctica. During this 


lapse it has been the columnists and national propagandists who have pro- 


duced the bulk of written expression and interpretation concerning claims 
in Antarctica. 
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Today the political future of Antarctica remains uncertain. This is 
due largely to the suspended issues of territorial rights in that region. 
Questions of sovereignty in Antarctica are complicated by many factors. 
The definition of frontiers and boundaries in the many unmapped sections 
of the continent represents one problem. The task of unsnarling claims 
in areas already mapped is sufficiently formidable. The climate and 
physical nature of the land make it difficult to effect that series of acts 
whereby an occupying Power can reduce territorium nullius to its un- 
disputed possession. 

For Mr. Christie the paramount problem in Antarctica today is the 
determination of the dispute involving the Antarctic claims of Argentina, 
Britain and Chile. The ultimate disposition of this conflict, now annually 
deferred since January, 1949, by a tripartite agreement, may establish the 
pattern of Antarctica’s future history. As a deputy of Britain’s Am- 
bassador to Argentina, Sir Reginald Leeper, during 1946 and 1947, Mr. 
Christie participated in the exchange of protests deriving from this prob- 
lem. The show of naval force that capped a century of tensions provoked 
by this clash of interests convinced Mr. Christie that a thorough investiga- 
tion of the background of the strife might contribute to its settlement. 
His book is the result of a long and intensive study of the historical facts 
behind the situation. ‘The author is never hortative, though he is amply 
aware that precedents exist in international law for resolving the issue of 
sovereignty in the claimant areas of Antarctica. His failure to appreciate 
the merits of proposals to internationalize Antarctica may disappoint 
protagonists of that theme. 

The prefatory chapters of the book trace the several stages of Antarctic 
exploration from the era of random and accidental offshore, shipboard ob- 
servations of the continent to the modern era of painstakingly planned 
inland scientific expeditions. Geographers, historians, and the general 
reader will enjoy this portion of the study for the sheer drama of the 
glorious epic it depicts. The book’s impartial style is nowhere more ap- 
preciated than in the chapters wherein it delineates the lines of the political 
developments that attended that exploration. 

This book is well balanced. An introductory discussion of existent 
literature and societies devoted to the subject will guide scholars who may 
follow the author’s trail. The absence of specific page references in the 
book’s documentation will annoy professional scholars. An_ excellent 
chapteral bibliography plus the generous amount of reference information 
incorporated within the text will partially compensate for this. 

The book is not devoid of some small yet irritating errors. One, the in- 


consistent spelling of President James Monroe’s name as ‘‘ Munro (p. 
bd 

241), may be the fault of the printer. A footnote reference to Colonel 

Lawrence Martin as ‘‘the Librarian of Congress’’ (p. 86) must be charged 
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to the author; Colonel Martin, an eminent Antarctica authority, is a Li- 
brary of Congress consultant. 

This book is more than a display of Mr. Christie’s scholarship. It is 
a testament to his firm conviction that an amicable and ethical basis exists 
in international law for comity among the nations at odds over Antarctica. 


ARTHUR DE GENOVA 


Il Dirttto Internazionale Tributario. By Manlio Udina. Padua: Cedam, 
1949. pp. xiv, 460. 


The work under review by the well-known international lawyer of the 
University of Trieste had been nearly finished in manuscript in 1939. The 
outbreak of World War II made publication impossible. After 1945 the 
author brought it up to date and it was published in 1949. It deals with 
what the author calls ‘‘international tributary law.’’ 

The introduction is dedicated to explaining the title of the work. Inter- 
national tributary law, including not only taxes, but also customs, fees, 
and duties, would deal with the international ‘‘tributary’’ norms. Such 
norms, in municipal law, are norms directly or indirectly concerning 
money payments which a state or a subordinate public entity imposes upon 
physical and juridical persons for the achievement of the state’s purposes 
(p. 16). The author states that present-day international law contains 
no such norms; neither war indemnities nor contributions to international 
organizations have this character. 

Having found that present-day international law contains no norms of a 
tributary character, the author adopts another concept for his treatise: 
International tributary norms are the norms of international law which 
delimit the jurisdiction of the states to tax physical and juridical persons. 
What the author, therefore, really studies are norms of general and par- 
ticular international law, delimiting the territorial, personal, temporal, and 
material spheres of validity of the national legal orders relating to the 
jurisdiction to tax. Such delimitation is, of course, an essential function 
of international law in a world of sovereign states. Sometimes the author 
includes also norms of mere ‘‘courtoisie internationale,’’ which are frequent 
in the field of exemptions from taxes. The author, further, studies the 
corresponding norms of municipal, particularly Italian, law. It is obvious 
that this task makes necessary a search through the whole of international 
law, always with regard to jurisdiction to tax. 

The first chapter deals with the fourfold delimitation by international 
law of the spheres of validity of the national legal orders. The second 
chapter studies the jurisdiction of states to tax within their own territories. 
It treats the personal (nationals, aliens) and the material presuppositions ; 


direct and indirect, total and partial, real and personal taxes, customs, fees, 
duties, 
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The third chapter is dedicated to the limitations by international law 
upon a state’s power to tax. There are, first, subjective limitations: privi- 
leges and immunities of foreign states, state instrumentalities, state ships, 
diplomatic agents, international organizations, and so on. There are also 
objective limitations, such as freedom of transit, temporary importation 
into a country for the purpose of an international exposition, and so on. 
There are local limitations imposed by the international law of interna- 
tional rivers, canals, straits, free zones, and border zones. This chapter 
contains also a full discussion of the problem of double taxation (pp. 250- 
293). 

The fourth chapter deals with the extraterritorial manifestations of the 
power to tax: protectorates, trusteeships, belligerent occupation, customs 
unions, border stations, taxation in terrae nullius, mandates, on the high 
seas and in the airspace above the high seas. The subject of the last chapter 
is international co-operation in tributary matters: treaties for international 
assistance, treaties for prevention of fiscal evasion, condominiums. 

It is to be hoped that soon a second edition will be forthcoming. For 
the work, by its treatment and in view of the scarcity of books dealing 
with this topic, constitutes certainly a valuable contribution to the science 
of international law. 

Joser L. Kunz 


Probleme des Deutschen Luftrechts. By Alfred Wegerdt and Hermann 
Diehl. Dusseldorf: Ministry of Commerce and Transportation of Nord- 
rhein-Westfalen, 1951. pp. 111. DM. 5. 


An interesting conflict is developing in Western Germany as to the future 
shape of government control of civil aviation and airports as between the 
Federal Bund whose capital is Bonn, and the Laender (Lands or States) 
associated in the Bund. One aspect of the problem is the extent to which 
control shall be given to the ministries of the Federal and Land govern- 
ments or to the permanent civil service bureaus which deal with transport 
matters. Dr. Wegerdt has been a widely known authority for more than two 
decades. He points out the difference between the 1918 Armistice which 
merely limited German aviation in certain ways and the 1945 collapse 
which resulted in the total disappearance of the German air laws and also 
the physical plants. The single German Reich is gone; a federal union of 
Laender is emerging from two legal facts—the series of decrees and orders 
of the Allied High Commission since 1945 and the Grundesgesetz or Basic 
Law of the Bund Republic and Laender. 

Dr. Wegerdt’s essay, entitled Die Rechtslage der Luftfahrt in Deutsch- 
land seit dem Untergang der deutschen Lufthoheit und die innerstaatlichen 
Aufgaben bei ihrer Riickgabe, presents two alternative outlines of the pro- 


posed distribution of the various powers respecting licensing of airports, 


BOOK REVIEWS AND NOTES 591 


airmen and aircraft, safety control, agreements with other governments, 
membership in international organizations. As the law is now shaped, he 
sees many matters moving towards control by the Laender and by sub- 
ordinate bureaus now engaged on railway and postal matters. He argues 
for centralized control by the Bund and by a ministry rather than by a 
bureau. 

Dr. Diehl’s essay, entitled Die rechtliche Gestaltung der Boden-organisa- 
tion der Luftfahrt unter Beriicksichtigung ihrer Entwicklung und der 
gegebenen Rechtslage, reviews the legal organizational history of German 
civil aviation between the two World Wars and under the occupation since 
1945. On this basis he discusses the shape for new legislation to apply 
when controls are eventually transferred from the Occupation Authorities to 
the new Bund and the Laender, and presents various forms which such 
legislation may take. Like Dr. Wegerdt, he favors a large measure of fed- 
eral control and a ministerial authority rather than an administrative 
bureau. 

Twelve basic proclamations, laws, and directives issued by the Occupation 
Authorities respecting West German airports and aviation and conveniently 
collected in the appendix. 

ARNOLD W. KNAUTH 


Constitution of the United Nations: Analysis of Structure and Functions. 
By Alf Ross. New York: Rinehart & Co., 1950. pp. 236. Index. $3.00. 


The professor of international law at the University of Copenhagen under- 
takes here a juridical analysis of the structure and functions of the United 
Nations, with some inquiry into the legal character of the Charter and the 
characteristics of the United Nations itself. It is admirably and precisely 
succinct as a statement of what the United Nations is under the Charter, 
without indulging in speculation on what the Charter might do. The ar- 
ticles of the Charter are indexed to the analytical text, so that the volume 
forms a convenient legal gloss to the instrument. 

Professor Ross feels under the necessity, as ‘‘a stock item .. . in schol- 
arly treatment,’’ to discuss the ‘‘juridical nature’’ of the United Nations, 
notwithstanding that classification ‘‘gives us no knowledge of the phe- 
nomenon which we did not already possess.’’ The United Nations is ‘‘de- 
cidedly and unconditionally’’ not a federal state. There are chemical 
traces of federation in Articles 4, 35, 63 and 79, though his assumption that 
the Organization cannot ‘‘conelude agreements pledging the members to a 
certain course of action’’ subtracts one point from his evidence. ‘‘It is 
the general administrative union,’’ plus an agency for the pacific settlement 
of disputes and for enforcement action for the maintenance of peace. 
However, ‘‘in a systematic respect the Charter is a constitution,’’ in which 
Article 108 (amendment) ‘‘introduces a technically unlimited power of 
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legislation as regards the members.’’ This legislative intention is further 
exhibited by Article 2(6), which extends application of Charter principles 
to non-Members, and by Article 103 which declares that obligations under 
the Charter override all other obligations. 

Another question, ‘‘hardly of any practical importance,’’ is whether the 
Charter is a treaty or constitution. The Ross answer is that it began life 
as a treaty and operates as a constitution by reason of legislative capacity 
contained in the amendment provisions. In this connection he misinterprets 
Article 110 and finds ‘‘a defect in the formal validity of the Charter’’ be- 
cause the depositary (the United States) received ratifications of states 
without independently checking (and apparently certifying) that they were 
‘*in accordance with their respective constitutional processes’’; by no rule 
of practice or theory is there any such duty. 

The greatest ‘‘technical defect of the Charter,’’ he thinks, is the static 
conception of the peace-preserving function. He bases this conclusion upon 
the lack of specific directives in Chapter VI, which loses sight of the fact 
that the pressure there is upon the states to adjust their differences, that 
the Security Council can use those pressures as long as it sees fit, and that 
coercion lies around the corner unless the states keep their differences below 
the international boiling point. Yet in discussing ‘‘justice and interna- 
tional law’’ he sees that it is the duty neither of Members of the United 
Nations nor its organs to ‘‘settle’’ disputes or situations in the absolute; 
states like individuals can maintain differences indefinitely, but the Members 
are obligated to keep their differences from endangering world tranquillity. 

‘‘Domestic jurisdiction’’ was better expressed in the Covenant than the 
Charter, Ross believes. ‘‘Essentially’’ is substituted in the Charter for 
‘‘by international law’’ in the Covenant. Domestic jurisdiction is a protean 
concept, the growing edge of development from unilateral to multilateral 
jurisdiction. The makers of the Charter surmised that the change gave a 
broader application of the principle, which does not preclude ‘‘enforcement 
measures.’’ Domestic jurisdiction is examined as a function of ‘‘sovereign 
equality,’’ which Ross interprets as ‘‘equality of sovereign states.’’ Com- 
mittee I/1 at San Francisco defined the phrase as a balance of rights and 
duties, which was political but not in the sense Ross thinks. It was a 
puncturing rather than a confirmation of sovereignty. 

The voting system in the Security Council is based ‘‘on a sound respect 
for facts,’’ but the veto may have too wide a scope, is the net conclusion 
of the author in a simple and clear exposition of the problem. The San 
Francisco ‘‘Statement,’’ which has only a moral force, didn’t help toward 
precision in applying Article 27 (2 and 3), in distinguishing between the 
procedural vote of any seven members of the Council and the substantive 
vote requiring affirmative concurrence of the five permanent members in the 
decisive seven. Any of the five, disregarding ‘‘moral considerations, can 

push through its veto against any resolution passed in the Security Council, 
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without exception.’’ In this respect Ross finds the Charter a good barom- 
eter of the international atmosphere. He seems to assume that a voting 
system is bad because someone fails to get the results he hopes from it. 


Denys P. Myers 


Yearbook of the United Nations, 1948-49. New York: Columbia Uni- 
versity Press, 1950. pp. xii, 1172. Appendices. Index. $12.50. 


This volume, the third in the series of annual yearbooks produced by the 
United Nations Division of Public Information, covers the organization and 
work of the United Nations and the specialized agencies from September 21, 
1948, through December 31, 1949. As in earlier editions, Part I deals with 
the work of the United Nations and Part II covers the specialized agencies. 

A valuable new feature of this edition is a section devoted entirely to the 
structure, functions, and organizational problems of each of the principal 
organs of the United Nations. Documentation has been considerably im- 
proved by the inclusion of references to relevant volumes of the Official 
Records at the beginning of each chapter as well as full documentary cita- 
tions in the text. The selected bibliography, however, which appeared at 
the end of the two previous volumes, has been discontinued, at a loss to 
the reader. 

In view of the tremendous growth in the activities of the United Nations 
system during the past few years, it has become increasingly difficult for 
interested persons to keep abreast of the various developments which have 
taken place within its framework. This volume, like its predecessors, will 
undoubtedly assist in presenting a co-ordinated picture of the work of the 
United Nations and the specialized agencies. Unfortunately, a iime lag of 
approximately one year between activities reported and publication limits 
its use largely to reference and history. It is hoped that future volumes 
will appear early enough to enable greater utility in connection with the 
appraisal of current problems confronting the Organization. 


Eur E. NoBLEMAN 


The Search for Peace Settlements. By Redvers Opie, Joseph W. Ballantine, 
Paul Birdsall, Jeannette E. Muther, Clarence E. Thurber. Washington, 
D. C.: The Brookings Institution, 1951. pp. xviii, 366. Index. $4.00. 


The nuisance value of the Soviet Union in the search for peace, quiet, and 
decent security is demonstrated in every other hundred words of this book. 
As a Brookings product, it is an expert and full-bodied narrative of the 
moves from 1939 into 1950 set in perspective. The recalcitrance, aggressive 
obstruction, arrogant distortions, and reckless discourtesies of Soviet be- 
havior somehow dominate what is intended to be a straight account of 
negotiation of the wartime alliances, the wartime preludes to peace and the 
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negotiations which have produced six peace treaties and three near misses of 
the same. The ‘‘political malevolence’’ of Soviet diplomacy is not empha- 
sized; it simply falls in place in a balanced summary of eleven years of 
attempts to achieve unity among the major states in the process of peace- 
making. 

The distinctive feature of the volume is the succinet, comprehensive, 
balaneed character of the narrative, notable for its sound selection of 
detail and appraisal of facts. For instance, the eight pages devoted to the 
Yalta Conference are likely to be as usefully accurate a decade hence after 
the present hue and ery has died down as it now reads to one with experi- 
enced access to the records. For us in international law who have to equate 
facts and political improvisations and innovations with the principles of 
jurisprudence, reliable accounts of the immediate past are treasure trove for 
the library. 

Denys P. Myers 


Islamic Society and the West. By H. A. R. Gibb and Harold Bowen. Vol. 
I: Islamic Society in the Eighteenth Century. Part I. London: Oxford 
University Press, 1950. Appendices. Indexes. $4.50. 


There is yet no comprehensive study in the English language of the de- 
velopment of Islamic society before the penetration of Western ideas into 
the Near East. Perhaps such a study was not needed at a time when the 


Islamic world was regarded as outside the pale of international law. When, 
however, the Moslems began to take active part in international affairs after 
Turkey was admitted into the Concert of Europe following the Crimean 
War in 1856 (when she became bound by ‘‘the Public Law of Europe’’ and 
was treated, at least in theory, on the basis of equality with other members 
of the Family of Nations), the situation changed. The two world wars 
have further contributed towards this active participation in world affairs 
of the Moslem countries, which were represented in both the League of 
Nations and the United Nations. The recognition by the Statute of the 
Permanent Court of International Justice of other legal systems, under the 
clause providing that the Court should apply ‘‘the general principles of law 
recognized by civilized nations’’ (Article 38), has further encouraged the 
Moslem jurists to think that their system of law is likely to be used as a 
possible source of law for the further development of modern international 
law. This hope has been partially fulfilled by the appointment for the first 
time of a Moslem jurist as a judge on the International Court of Justice. 

It follows, accordingly, that a thorough study of the law and institutions 
of the Moslem countries is badly needed. Professor H. A. R. Gibb and Mr. 
Harold Bowen, in undertaking the task of studying the impact of the West 
on Islamic society, were probably disappointed when they found that no 
such survey of Islamic society had yet been made which might serve as 4 
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background for their projected work. Hence their first volume, entitled 
The Islamic Society in the Eighteenth Century (only the first part of which 
has been published) is meant to be an introduction for the others in which a 
description is given of Islamic institutions before they were exposed to 
European influences in the latter part of the eighteenth century. The first 
four chapters, describing legal and political institutions, as well as the three 
appendixes, are particularly useful for students of international affairs. 
Chapter X (the administration of law) in Part II (which has not yet been 
published) should be awaited by jurists who are interested in Islamic 
law. 

There is, however, no clear indication that the authors will touch in the 
second part of this first volume upon the conduct of foreign relations as it 
existed in Islam before the Islamic countries were recognized by modern 
international law. It would be of particular interest to jurists if this 
institutional and legal aspect of Islam should be discussed by the authors of 
this most useful and scholarly work. 

Magip KHADDURI 


Sistema della Diplomazia. By Santi Nava. Padova: Cedam, 1950. pp. 
vi, 256. L. 1200. 


As indicated by its title, Sistema della Diplomazia deals with the methods 
and usages that have come into being over the centuries for the conduct 
of international affairs of sovereign states. This treatise, a comprehensive 
study of the subject, necessarily involves an examination of the duties and 
prerogatives of those diplomatic officers to whom these matters of diplomacy 
have been entrusted. In this regard it should be indicated that the book 
does not discuss the rights and status of international officials such as officers 
of the League of Nations or of the United Nations, its scope being limited to 
ordinary diplomatic agents. 

The book does not concern itself merely with the historic treatment of 
the rank and status of diplomatic agents, but follows the grandiose pattern 
of the classical European treatises in this field by discussing the political, 
economic, and juridical phases of diplomacy. It discusses in detail the 
personal characteristics and cultural background that should be possessed 
by the diplomat if he is to succeed in the accomplishment of the diplomatic 
mission. The discussion includes the precepts and doctrines that have come 
into being, in a manner comparable to the growth of customary law, that 
must guide the conduct of all diplomatic agents while on foreign soil. 

Sistema della Diplomazia is more than a scholarly analysis of the diplo- 
matic procedures and practices followed by the great European Powers 
from their early beginnings to the present day. The author has also suc- 


ceeded admirably in summarizing and evaluating the views of the leading 
authors in this field. The discussion of the views of Gentili, de la Vera, 
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Grotius, and Wisquefort is particularly interesting and helpful to the 
reader. 

Several of the chapters are worthy of printing as separate monographs. 
One such chapter is Chapter I which deals with the origins of diplomatic 
practices and discusses generally, yet accurately, the functions of the am- 
bassador and other diplomats of various ranks. It is in this chapter that 
there is found a discussion of the cultural and educational background that 
should be possessed by the diplomat. In this respect the author has under- 
taken the task of comparing the views of the various classical writers. For 
example he indicates that whereas Wicquefort termed the study of law to be 
a secondary qualification, Grotius considered a legal background, together 
with a study of such classical authors as Plato and Cicero, to be of the ut- 
most importance. 

Although the book discusses such matters as diplomatic representation, 
institutional procedures, and questions pertaining to finance and diplomatic 
privileges and immunities, a chapter of particular importance and interest 
is Chapter IV entitled ‘‘The Diplomatic Community.’’ In this chapter 
there can be found a thorough presentation of questions pertaining to the 
accreditation of diplomats (letters of credence), their demeanor and re- 
lationship toward one another, matters of ceremony, and matters of diplo- 
matic rank and precedence. It is interesting to note (p. 98) that the 
author regards diplomatic personnel as a ‘‘corporation in the technical 
sense.’’ This follows from the author’s view that the diplomatic community 
constitutes a separate social entity generally of patrician origin. 

The availability of such books as that of Professor Nava would not only 
indicate that the field of diplomacy is sufficiently broad to warrant separate 
treatment, but might also help stimulate interest in its study in separate 
courses on the subject. For this reason, in addition to the specifie contribu- 
tion of having re-examined and brought up to date an important subject, 
Professor Nava is to be commended for this excellent contribution to the 
literature on diplomacy. 


Epwarp D. Re 


The Near East and the Great Powers. Edited by Richard N. Frye. Cam- 
bridge: Harvard University Press, 1951. pp. x, 214. Index. $3.50. 


This book should be of decided interest to every student of international 
relations as well as the specialist on the Near East. The substance of the 
book was first presented in the form of papers and remarks by participants 
in a conference at Harvard University in August, 1950. Fifteen papers 
from the conference are included in the book. In an introduction Dr. 
Ralph Bunche points out what is increasingly the situation in the Near 
East—that it is not only a troubled area but, from the standpoint of the 
pattern of peace, a danger spot as well. 
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Dr. Charles Malik, Minister of Lebanon to the United States; presents a 
clear 12-point program for practical and immediate action in the Near East 
which should be both stimulating and challenging to the Western Powers. 
Dr. Malik calls for strength in the West, particularly intellectual and 
spiritual strength, in order that the Near East may, through ‘‘boldness, 
understanding, and love,’’ be brought into close unity with the Western 
Powers. 

Assistant Secretary of State George C. McGhee stresses the economic 
potentialities of the underdeveloped countries of the Near East in con- 
trast to the conditions of poverty now existing there. A number of papers 
provide a discussion of various aspects of the political, economic, social, 
and cultural development of these countries. Several papers point to the 
efforts of Communism to create and sustain conditions of unrest and dis- 
satisfaction in the Near East, ruthlessly seeking to exploit local situations 
for its own ends. 

The establishment of Israel is traced by Mr. J. C. Hurewitz of Columbia 
University, and the relationship of Israel to the United States is discussed 
by Mr. Moshe Keren, Counsellor of the Embassy of Israel in the United 
States. Mr. Keren lists many of the close economic and cultural ties which 
have developed between Israel and the United States. He points out that 
Israel, however, occasionally takes a different stand from that of the United 
States on questions which come up in the United Nations General Assembly 
and that Israel ‘‘is anxious to keep normal relations with the Eastern bloc.’’ 
Mr. Keren explains this position as resting on the importance to Israel of 
the several million Jews in the Soviet Union and in the various countries 
which are affiliated with the Soviet Union. At the same time he points 
out that Communism is a negligible force in Israel and that she allied her- 
self on the side of the United Nations in the Korean War. 


JAMES SIMSARIAN 


The Inca Concept of Sovereignty and the Spanish Administration in Peru. 
By Charles Gibson. Austin: University of Texas Press, 1948. pp. 146. 


Charles Gibson’s book belongs to the somewhat neglected field of Spanish- 
American legal history, though it may also attract the attention of the po- 
litical and social historian. After a sketch of the general problem of the 
external forms of Peruvian government under the Incas and during the 
sixteenth century, the first part is devoted to the subject of sovereignty in 
the Inca Empire, analyzed in terms of dynastic succession, centralization, 
and class rule. Immediately following is a lengthy discussion of Inca 
dynastic succession in the colonial period. The final section is concerned 
with the destruction of some and the survival of other Inca methods of 
sovereignty. An excellent bibliography is preceded by a brief and sound 
evaluation of the major historical sources. 

JORGE BASADRE 
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The United States and the A. B. C. Powers 1889-1906. By Allan W. Eister 
Dallas: Southern Methodist University, 1950. pp. 92. $1.50. 


The author of this small book studies, after a brief introduction, the 
diplomatic and economic relations between this country and each of the 
A. B. C. Powers, namely, Argentina, Brazil, and Chile, first in the period 
1899-1898, then in the period 1898-1906. The aim of this detailed investi- 
gation is to find out whether the Spanish-American War had an adverse 
effect on these relations. The author concludes that the Spanish-American 
War, although it did give new ammunition to anti-U. S. writers in Latin 
America, had no adverse effects on our diplomatic and commercial relations 
with these countries. Incidentally, the early development of the present- 
day Pan Americanism and, particularly, of the Pan American Union is 
studied. 

JoseF L. Kunz 
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